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Testimony of officers of a corporation that they had seen certain entries in 
its books tending to show that an assessment had not been paid was in- 
admissible as it was secondary, and the books themselves were the best 
evidence. 

Where the by-laws required blank forms of proofs to be furnished by the 
company, a refusal to furnish them on the ground that it was not liable 
was a waiver ot proofs or evidence of waiver for a jury. 

The burden of proof of the truth of answers in the application is not on the 
plaintiff, their falsity must be alleged and proved by the defendant. 
Where the question was whether the insured had forfeited his policy by non- 
payment of an assessment, evidence regarding the number of other policy- 

holders who paid their assessments is irrelevant. 

Where forfeiture is alleged as a defense, the burden of proof is on the de- 
fendant. 

The board of directors or its executive committee are the proper parties to 
make an assessment. An instruction that no waiver by the local agent 


* Decision rendered, November 27, 1888. 
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would be binding unless ratified by the company, but that the company 
could waive a condition that only the president or secretary could waive 
the terms of the certificate. 


The court below charged the jury substantially as follows :— 


The plaintiff, Arianna I. Dial, alleges in her complaint that on the 7th day 
of April, 1883, the defendant, the Valley Mutual Life Association, issued to 
her husband, George L. Dial, a policy for $3,000 upon the life of said George 
L. Dial, and on the 2d March, 1885, that the defendant issued another policy 
of $2,000 on the life of her husband, George L. Dial; that the amount of said 
policies (the two aggregated), $5,000, was made payable to the plaintiff, 
Arianna I. Dial, within ninety days after notice and proof of the death of the 
said George L. Dial. She further alleges as a ground of complaint that her 
husband, the said George L. Dial, died February 16, 1886, at Madison, in the 
State of Florida ; that her husband, the said George L. Dial, performed all 
the conditions of said agreement on his part ; that under defendant’s by-laws 
governing this mutual life-insurance company, it is provided that, upon no- 
tice of death of a member of the association, an official blank for proof of 
death should be furnished the applicant. She alleges that she caused due 
notice to be given to the association of the death of her husband, George L. 
Dial, and demanded blanks for proof of death, but defendant refused to fur- 
nish them; by the refusal of the defendant, the insurance company, to furnish 
blanks, she was prevented from proving the death; that she, having an in- 
terest in these policies, has performed all obligations in the policies on her 
part. She, therefore, demands judgment of this court for the sum of $5,000, 
the amount of the two policies, against the defendant, the insurance com- 
pany, with interest from 16th February, 1886, or from the death of her hus- 
band, George L. Dial. Thedefendant comes in court, and denies—First, each 
and every allegation of the complaint; and, fora second ground of defense, 
admits the corporate existence of the defendant, the insurance company, and 
the issuance of the policies as stated; that the plaintiff is the wife of George 
L. Dial, and that George L. Dial died at the time stated; that plaintiff gave 
notice of the death, and demanded blanks to make proof of death more than 
ninety days before the commencement of this suit. Defendant further alleges 
that it refused to furnish the plaintiff with blanks for proof of death of George 
L. Dial, because George L. Dial had ceased to be a member of defendant's 
association. Defendant denies that George L. Dial performed all the condi- 
tions or agreements on his part, or that plaintiff has ever performed all of 
the stipulations of the policies on her part. Defendant further alleges that, 
by the charter and by-laws of the defendant association, the insurance com- 
pany, any member failing to pay mortality assessments after thirty days’ no- 
tice in person, or thirty days from date of mailing such notice to his address, 
ceases to be a member of the association, and forfeits all right, title, or in- 
terest in the same. Defendant alleges that on October 1, 1885, notice of a 
mortality assessment was mailed at Columbia to George L. Dial; that his 
policies had been assessed on account of the death of oe John S. Davis, and 
also the pro rata assessment upon the death of one G. D. Cobb ; and that 
George L. Dial failed to pay said assessment in thirty days, and that by such 
failure ceased to be a member of defendant’s association. 
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I charge you that upon the issuing of this certificate or policy by the Valley 
Mutual Life Association, of Virginia, the defendant in this case, George L. 
Dial, became a member. Asa member of that association, he acquired certain 
rights, and assumed certain duties and obligations. Where a party, Mr. 
Foreman, takes out a policy in a mutual insurance company, with a certificate 
of this kind, he thereby becomes a member of the association; and by becom- 
ing a member of the association he is bound by its rules, and the provisions 
of its charter and by-laws, which he is presumed to know,—that is, the rules 
and by-laws that have been passed for the government and regulation of the 
business of the association, not inconsistent, not beyond the scope of the 
charter of the association. The records of the company, then, as long as he 
is a member of the association, are records and evidence for or against him, 
and the acts of the officers, within the scope of their authority, are binding 
upon him. Now, Mr. Foreman, in deciding upon the rights of the plaintiff 
and the rights of the defendant in this case, in passing upon these questions 
arising under policies of a mutual insurance company, it is necessary to look 
to the charter which gives existence to the corporation ; its by-laws, which 
are passed in pursuance of the charter; and the application and policy,—to 
ascertain what is in their contract in determining the rights ofthe respective 
parties. Whatever the agreement is, as between Arianna I. Dial and this 
defendant corporation, is just the same as if two individuals had made the 
contract or agreement. When we ascertain what the contract or agreement 
is, each is bound by it just the same as if they were individuals. They are 
bound by all its terms, stipulations, and obligations. How does a party be- 
come a member of this defendant association? It is upon an application. 
When George L. Dial (if you conclude he was a member of the association) 
became a member of the association, what obligation did he assume? He as- 
sumed to pay to the treasurer so many dollars as his annual payments. Here 
is the intrinsic evidence [the policy] that he complied with it; that he paid 
his annual payment in each of these policies ; that first annual payment was 
paid; and he further agrees,—and this is the consideration upon which the 
defendant association takes him in, admits him to the privileges of the asso- 
ciation, and he takes the certificate or policy on that condition,—‘‘ in consid- 
eration of the statements and representations contained in this application” 
that he has made to become a member, which is made a part and parcel of 
this certificate or policy, as much so as if recited here, and upon the faith of 
the statement and representations this certificate of membership is issued 
(that is, the company issued this certificate upon the faith of the representa- 
tion contained in this application), and upon the further condition or consid- 
eration that in addition to the annual payment he makes at the time he 
takes out this certificate, that he will pay so much in one policy (ten dollars) 
and in the other so much. This policy I have before me is for $2,000. As to 
the other policy, of course, the amount varied according to the amount in 
the policy. The further condition is, upon the payment of ten dollars in 
this policy, “‘made annually after date hereof for the next ensuing three 
years, and thereafter the further sum [a lesser sum] annually during his 
life, together with mortality assessments, in pursuance of the authority 
granted by the charter, and according to the by-laws, regulations of the 
association, and the terms stipulated in the application upon which this 
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certificate is granted.” When George L. Dial made this application, which is 
a part of the contract, he agreed ‘‘ to pay into the treasury of the defendant’s 
association, upon the death of each and every member of the association, 
within thirty days after the date of the notice of such death, my pro rata 
mortality assessment, unless the amount to the credit of the death-loss ac- 
count, acquired after the date of these applications, renders such assessment 
unnecessary.” He agrees to that in addition to these payments for three 
years and payments for life; that is, that he ‘‘ will pay into the treasury on 
the death of each member, within thirty days after date of notice of such 
death, his pro rata mortality assessment, unless the amount to the credit of 
the death loss, acquired after date of application, renders such assessment 
unnecessary.” 

He agrees, further, to keep the company advised as to place of his residence, 
or change of residence, so that the company can communicate with him, and 
to appoint some one as his agent to pay his dues, and to notify the secretary 
of the name and post-office address of such agent, in case of change. Then 
he agrees to give a true and correct answer to each of the following questions. 
There are some 21 questions here, propounded to him by the insurance com- 
pany, and to those questions he answers, and those answers are satisfactory 
to the insurance company at the time they accept this risk and take him into 
the association. The evidence of that is upon these answers they issue this 
certificate, which is the evidence of his membership in the association. Rule 
29 of the by-laws states that, ‘‘immediately upon the death of any member of 
the association, notice thereof shall be given to the secretary, in writing, upon 
which the secretary shall supply the proper parties with an official blank mor- 
tality notice, or proofs of death, which shall be properly filled out as the 
blanks indicate, and returned to the secretary.” 

Mr. Foreman, in the first place, you must be satisfied, as a matter of fact, 
that George L. Dial was a member of this association at the time of his death, 
and that at the time of his death Mrs. Arianna I. Dial herself, or through her 
agent, or some one else immediately thereafter, gave notice of the death of 
George L. Dial. You must be satisfied, as a matter of fact (which she must 
establish), that Mrs. Arianna I, Dial is the beneficiary under this certificate or 
policy. I have been requested to charge you by the plaintiff ‘‘that if the de- 
fendant, the insurance company, issued to George L. Dial the policies or cer- 
tificates of membership [that is, in the second case] described in the com- 
plaint, upon the considerations expressed in the policies ;’—gentlemen, I have 
read to you the considerations,—‘‘and the answers and representations made 
by George L. Dial in his application for membership were true, and the plaint- 
iff is the person described in the policies as the wife of George L. Dial, the de- 
fendant thereby became bound to pay the plaintiff the sums of $3,000 and 
$2,000, respectively, ninety days after notice of death of said George L. Dial, 
and the approval at the home office of the proofs of death required, unless 
said George L. Dial had forfeited his membership in the company for any of 
the causes mentioned in the applications, by-laws, or the certificates of mem- 
bership, or charter.” I so charge you. You will understand that she is en- 
titled to this, ‘‘ unless George L. Dial forfeited his membership in the company 
for any of the causes mentioned in the applications, the by-laws, or certificates 

membership or charter.” 
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Second. ‘That the burden is upon the defendant to prove the falsity of 
the answers and representations made by George L. Dial in his applications 
for membership.’’ Under the authorities produced here, I so charge you; that 
is, the defendant company having accepted those answers of George L. Dial 
upon the applications as true, they are prima facie true until the contrary ap- 
pears; and that if the company, the defendant, desired to show that any of 
those matters are not true, then they could have alleged it in their answer, 
and brought the matter up. So far as the certificate or policy is concerned, 
George L. Dial consented to accept this policy upon certain conditions, which 
appear in the policies themselves. I do not know that itis necessary for me to 
read them all to you. If you wish to see them, you can call for them. I will 
state some of them: ‘If any statement or representation made in the applica- 
tion for this certificate of membership be in any respect untrue, the considera- 
tion of this contract shall be deemed to have failed, and the association shall 
be withont liability under it.” He consented to that. ‘‘If any annual dues 
or mortality assessments on this certificate of membership shall not be paid 
within thirty days from date of notice in person, or from date of mailing the 
same to his address, the consideration of this contract shall be deemed to have 
failed, and the association shall be released from all liability, and all payments 
heretofore made shall be forfeited.” In taking these policies he consented to 
take them on that condition. It goes on to say: “If be should enter into act- 
ive service on railway trains or steam-vessels after date of this certificate, he 
shall notify the secretary of this association.” ‘Ifthe said person, upon whose 
death this certificate of membership matures, shall die in consequence of a 
duel, or of the violation of law, or he shall commit suicide, or by disease, vio- 
lence, or accident brought about by his intoxication,” and several other mat- 
ters mentioned therein, the certificate will be void. Here is another clause I 
want to call your attention to,—‘‘ No. 7,” oue of the conditions under which 
these policies were accepted: ‘‘ No person except the president or secretary of 
the association, is authorized to make, alter, or discharge contracts, or to waive 
forfeitures;” and ‘‘the proof of death by which this contract matures shall be 
furnished to the association within one year after such death.” The proof of 
death can be furnished one year after death, and the by-laws state that notice 
of death must be immediately after death. 

I am further requested to charge you “ that if said policies” referred to, ‘‘ or 
certificates of membership, were so issued, and said answers and representa- 
tions were true, and the death of the said George L. Dial occurred in the man- 
ner alleged in the complaint, the plaintiff had the right to demand of the de- 
fendant the sums of $3,000 and $2,000, ninety days after giving due notice of 
the death of said George L. Dial, and furnishing to the defendant the proofs 
of his death, prescribed by the by-laws of the defendant association, unless 
his membership had been previously forfeited for any of the causes named 
in the policies, by-laws, or applications for membership, or charter.”’ I so 
charge you. 

I have been requested to charge you “that mortality assessments could 
only be made to pay death losses actually incurred.” I so charge you, because 
that is a part of the contract here to which he subscribed, and upon which the 
company accepted him as a member; that is, as far as mortality assessments 
are concerned, “‘ he should pay into the treasury, apon the death of each and 
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every member of the association, within thirty days after the date of the 
notice of such death, his pro rata mortality assessment, unless the amount to 
the credit of death-loss account, acquired after the date of his application, 
rendered such assessment unnecessary.” Therefore he was only bound to pay 
his pro rata assessment lawfully made. 

I have been requested to charge you ‘that these assessments could only be 
made by the board of directors of the corporation in its organic capacity, or, 
in the intervals of its session, by the executive committee thereof.” It seems 
neither in the charter or the by-laws, or in their agreement, is it specified 
how these assessments are to be made. The policies and the charter, how- 
ever, provide for a board of directors. Now, gentlemen, I charge you that 
the board of directors are the proper parties to make this assessment.—the 
board of directors in its organic capacity; or, if not in session, then the ex- 
ecutive committee thereof, or the financial committee, as the case may be. Mr. 
Foreman, the defendant sets up here that the deceased, George L. Dial, who 
held a certificate of membership in its company, has forfeited his right to 
membership; and, having forfeited his right to membership. the beneficiary, 
Mrs. Arianna I. Dial, is not entitled to claim the amount of these policies. So 
far as this branch of the case is concerned, there is a clause of forfeiture in 
these policies. That clause of forfeiture is inserted there evidently for the 
benefit and protection of the defendant, the insurance company; and, before 
that company can claim the benefit of such forfeiture for non-payment of these 
mortuary assessments, it must affirmatively establish the facts upon which, 
and under which, such forfeiture can take effect. What are these facts anid 
circumstances? By the very terms of the policies themselves the collateral 
agreements made part of the policies or the application. One of these facts 
is that a mortality assessment upon George L. Dial was necessary after he 
became a member of the association, and that the same was made. Not only 
that, but the further fact, the defendant must make it appear, before it can 
claim the benefit of this forfeiture, which is intended for the security of the 
company,—which is for the benefit of the company,—it must further ap- 
pear that George L. Dial had notice, either in person or through the mail, of 
the pro rata part of a valid assessment necessary to meet death claims. It 
must further be made to appear, and by the party claiming the benefit of this 
forfeiture of the company, that George L. Dial failed or refused to pay such 
assessment—for instance, assessment 45, more particularly referred to— 
within thirty days from date of notice in person, or from date of mailing of the 
same to his address. Now, gentlemen, I charge you in that connection that 
if the company, through its authorized officer, has to give to George L. Dial 
a notice, showing the necessity of an assessment, giving him the amount of 
that pro rata assessment, or data upon which he could ascertain the necessi'y 
of that pro rata assessment, and ifthey gave it to him, and it was sent by the 
secretary of this company, then that furnishes prima facie evidence of the 
correctness of it; but that notice must give the information from which he 
can ascertain the necessity of the assessment, and the amount of the assess- 
ment that he is called upon to pay, and after that notice is given him he has 
30 days in which to pay that notice, either served upon him in person or 
served upon him by mail,—by putting it in the mail. It matters not what 
may be the date of the notice, or what the notice may show as to time; you 
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must pay. Under this agreement, under the contract made between him- 
self and the insurance company, he has 30 days from the personal service of 
such notice, or from the mailing of such notice, in which to pay it; and this 
company could not claim a forfeiture against him if he paid within that time, 
because, if he paid in that time, then he has complied with his contract. 

Dut, gentlemen, if they gave him notice, either personally or through the 

mail, of this information to which I have referred, showing that it was nec- 

essary for him to pay a pro rata assessment in compliance with his contract, 

and he failed to pay it in 30 days from the personal service of such notice, or 

from the mailing of same, then I charge you that he has forfeited his right to 

his privileges, and he ceased under the very terms of this contraet to become 

a member of that association, lost all rights under this charter, and his bene- 

ficiary can take nothing under it. 

I have been requested to charge you with reference to the matter of waiver 
or estoppel. Waiver and estoppel amount to very much the same. Estop- 
pel by conduct is where one party has been induced, by the conduct of an- 
other, to do, or forbear doing, something which he would not or would have 
done but for the conduct of the other party. This is the law of the doctrine 
of estoppel or waiver. In other words, if the authorized agent of this defend- 
ant company consented to extend the time to George L. Dial for the payment 
of No. 45 mortality assessment, or if he acted in such way as to lead George 
L. Dial to believe by its dealing with Lim that he could have further time if 
the agent here gave him indulgence, and thereby waived s'rictly the right to 
forfeit, and if that fact was known to the president or secretary of the organ- 
ization itself, and they ratified, confirmed, and approved of it, then, gentle- 
men, if he afterwards paid in pursuance of such indulgence, it does not lie in 
‘the mouth of the defendant, the insurance company, to come here now and 
claim estoppel. Where parties seek by waiver to relieve themselves of an ob- 
ligation or of a duty they are under obligation to perform, they must satisfy 
you ot the waiver as a matter of fact. As I have stated to you, it matters 
not what Pickard did here as to the waiver of the forteiture. It would not 
bind this company unless the company had knowledge of it, or ratified it aft- 
erwards,— confirmed and approved it. Why so? Especially in this case be- 
cause, by the very terms of the contract, George L Dial accepted this certifi- 
cate upon the ground, and with the distinct understanding, that no one was 
authorized to make such waiver, except the president and secretary of this 
company; but, notwithstanding the fact that the company has imposed that 
as a condition of acceptance of this certificate, of course they could waive it. 
It is for you to say, as a matter of fact, whether or not they have waived it. 
As far as this matter of waiver is concerned, it is a question of fact for you 
to pass on 

Ihave stated to you that it was the duty, under the rules and regulations 
of the by-laws, of the beneficiary, Mrs. Arianna I. Dial, or through her au- 
thorized agent or somebody representing her, to give immediate notice of the 
death of George L. Dial, if she claims he was a member of the association, 
and it was the duty of the defendant company to have furnished her with 
blanks upon which, according to the form prescribed by the defendant com-" 
pany, she was required to make out proof of that death. I charge you if she 
promptly notified the defendant company of the death of her husband, George 
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L. Dial, and she requested or demanded from the company the proper blanks 
and forms under this provision of the by-laws, for the purpose of making out 
a proof of death, and the company refused to furnish her those blanks, upon 
the ground that he was not a member of the company,—if you find that, as a 
matter of fact,—the defendant company then cannot come here and take any 
advantage of that. It was her duty ‘‘to give immediate notice” (the very 
words used in the rules and regulations) and it was the duty of the company 
to furnish her those blanks. Ifthe company refused to furnish those blanks 
upon the ground that George L. Dial had forfeited his right under these poli- 
cies, was no longer a member of the association, and the beneficiary, there- 
fore, was entitled to no privilege under the policies, then they cannot take ad- 
vantage of her not having made the proof. If she attempted to make it, and 
was prevented from making it by their act or conduct, they cannot come here 
now, and avail themselves of any advantage by her not having done so. 
This, gentlemen, as you see, is also a matter of fact for you to decide. 

I have been requested to charge you other matters: ‘That a member could 
be considered in default for non-payment of annual dues or mortality as- 
sessment only after the expiration of full 30 days from the service of the 
notices in person, or the mailing of the same to his address ; that the time 
of payment is not governed by the date of the notice itself, or the terms 
thereof, specifying a day of payment.” I have so charged you that he has 30 
days from the personal service of the notice, or 30 days from the mailing of 
the notice, without reference to the date of notice or time fixed in the notice 
for the payment. 

I have been requested to charge you ‘that if the assessment exceeded, as 
to the deceased, the pro rata amount for which he was liable to meet death 
losses mentioned in the notice, the assessment was void as to him.” I so 
charge you. I have already indicated it must be a valid assessment, intended 
to meet a death loss,—an assessment which was necessary after he became a 
member of the association. If the assessment was void, of course, he is not in 
default in not paying. 

I have been requested to charge you “that it is a question for the jury to 
determine whether the defendant has waived the giving of the notice of death 
and the furnishing of proofs of death.” I have already charged you. ‘*That 
the by-laws require the defendant to furnish the prescribed blanks for proofs 
of death, and a refusal to furnish the same, upon a proper application there- 
for, would be a waiver of the right to require such proofs.” I charge you if 
she made proper application at the proper time, and the defendant company, 
by their conduct, prevented her from getting and making the proof of death, 
of course she is not bound. 

I have been requested to charge you, by the defendant, ‘‘ that, in order to 
recover, the plaintiff must prove the allegations of the complaint to the satis- 
faction of the jury; otherwise the verdict must be for the defendant.” As a 
general rule that is correct, no doubt about it; but as I have said in this 
case, under the authorities, that, so far as the representations made in this 
application are concerned, the company having accepted them as true, the 
presumption remains that they are true until the contrary appears. There 
are certain matters that Mrs. Dial must establish, one of which is that George 
L. Dial was a member of the association (that is evidenced by these policies), 
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and she is bound to prove that he is dead. It is for you to say whether or 
not she has proved it. She is bound to prove that she is the beneficiary, and 
the party entitled to whatever may be due, if anything, under these policies. 
She must satisfy you upon these points by the preponderance of the evidence 
in the case. Another question of fact submitted is as to whether or not there 
has been a forfeiture. As I have indicated to you, that forfeiture depends 
upon conditions precedent, that is, the giving of notice to the iusured to pay 
a certain assessment in 30 days from the service or mailing of said notice, 
and this must appear before there can be a forfeiture, as # matter of fact. It 
is for you to say whether or not these matters have been established. 

I have been requested to charge you ‘that the doctrine of waiver applies 
as well to the party insured and the party for whose benefit the insurance is 
made, and their agents, as to the insurer.” I charge you, gentlemen, where 
two parties enter into an agreement, it matters not whether an insurance 
company or an individual, the same rule applies both ways. Ifa waiver can 
be applied to one side, it can be applied to the other. 

Then I have been requested to charge you ‘‘that, if the allegations con- 
tained in paragraph 4 of the answer to the first cause of action, are established 
to the satisfaction of the jury, your verdict must be for the defendant;” that 
is, that on October Ist they gave notice to George L. Dial of these two as- 
sessments in question, the death of the parties named therein rendering it 
necessary to make the assessment upon George L. Dial. I charged you that 
in connection with the general charge; that is, that it must appear that 
George L. Dial had the notice, and that notice contained information that 
there was a valid assessment, and giving his pro rata share of the amount 
which he was required to pay. If there was such a notice, with reference now 
to this No. 45 assessment, and it was served upon George L. Dial, or mailed to 
him, and he didn’t pay that assessment within 30 days from the date of per- 
sonal service, or the mailing of it, and this company had done nothing through 
its agent recognized by the president and directors waiving forfeiture, why, 
then, I charge you, gentlemen, the company is not liable. 


Bacuman & Youmans, for Appellant. 


Lytes & Haynsworts, for Respondent. 
McIver, J. 


Tkis was an action to recover the amount of two policies of insur- 
ance, issued by the defendant company on the life of George L. 
Dial, and payable, on his death, to the plaintiff, his wife, within 90 
days after notice and proof of the death of the said George L. Dial. 
The defendant by its answer set up two defenses: First, a general 
denial of all the allegations of the complaint; second, that prior to 
the death of said George L. Dial he had forfeited both of said poli- 
cies by failing to pay a mortality assessment (No. 45) of which no- 
tice was given to him on the 1st October, 1885, which became pay- 
able within 30 days from that date. The plaintiff offered testimony 
tending to show the corporate capacity of defendant; the genuine- 
ness of the policies; that plaiutiff was the wife of George L. Dial at 
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the time the policies were issued, and as such, named as payee 
therein; that George L. Dial died from natural causes on the 16th 
February, 1886; that a few days afterwards notice was given to the 
local agent of the company, and afterwards to the secretary, and 
the necessary blanks for making out proof of death requested, which 
was declined upon the ground that the policies had been forfeited 
by the failure to pay mortality assessment No. 45, in October, 1885. 
The testimony of Stuart, the president, and Edmondson, the secre- 
tary, of the company, taken by commission, was read by the plaint- 
iff; when the former, in answer to the second cross-interrogatory, 
which was in the stereotyped form,—“ State anything within your 
knowledge tending to the benefit of the defendant corporation,”— 
proceeded to state something that appeared on the books of the 
company, going to show that the policies in question had been for- 
feited; and the other witness, Edmondson, in answer to the twelfth 
direct interrogatory, in the same form, as well as to the second 
cross-interrogatory, in like form, stated that it appeared from the 
books of the company that the policies had been forfeited. These 
answers were ruled out as not responsive to the interrogatories, and 
also upon the ground that the books themselves were the best evi- 
dence. At the close of plaintiff's testimony the defendant moved 
for a nonsuit, upon the ground that the plaintiff had failed to intro- 
duce any evidence to establish all the material allegations of the 
complaint. This motion was refused, and, after the testimony on 
behalf of the defendant had been submitted, the case went to the 
jury under the charge of the circuit judge, which, as well as all the 
testimony, is fully set out in the “case.” The jury found a verdict 
in favor of the plaintiff, and the defendant submitted a motion for 
a new trial, upon the ground that the verdict was contrary to the 
weight of the evidence and the charge of the judge, which motion 
was likewise refused; and, judgment having been entered on the 
verdict, the defendant appeals upon numerous grounds (31 in num- 
ber) which are set out.in the record. The first exception, raising 
the question as to the admissibility of Christy’s testimony as to the 
custom of the Columbia agency, was not pressed in the argument 
here, and was, we suppose, abandoned; but, whether abandoned or 
not, it cannot be sustained, for the reason (if there were no other) 
that it was wholly immaterial, as the witness said he did not know 
what the custom was. 

The second and third exceptions, relating to the exclusion of the an- 
swers of Stuart and Edmondson to certain interrogatories and cross- 
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interrogatories, will be considered together. It seems to be true, 
as respondent’s counsel contends, that these answers were after- 
wards allowed to come in, when Edmondson was put upon the 
stand as a witness for the defense, under some alleged previous 
understanding between the counsel in the case; yet, as this testi- 
mony stood excluded at the time the motion for a nonsuit was 
made, it will be necessary to consider its competency. The object 
of this testimony was to show that mortality assessment No. 45 had 
been duly made, and that George L. Dial having failed to pay the 
same within the required time, the policies of insurance sued upon 
had been forfeited; and this it was proposed to show, not by the 
books containing these entries, but by the testimony of these offi- 
cers that they had seen such entries on the books of the company. 
We agree with the circuit judge that the books themselves were 
the highest evidence, and therefore the secondary evidence was in- 
competent. But it is contended by appellant that the plaintiff had 
waived this by examining these witnesses as to what appeared upon 
the books. We do not find that any question was asked the wit- 
ness Stuart as to what appeared on the books of the company, 
though in the fifth interrogatory, addressed to the witness Ed- 
mondson, he was asked to refer to the books of the company, and 
give certain information as to a wholly different matter from that 
which these witnesses undertook to speak of, from the books, in 
reply to the general questions usually found in interrogatories pre- 
pared for the examination of witnesses by commission. It does 
not seem to us that the interrogatories in chief, submitted to either 
of these witnesses, were of such a character as to make it compe- 
tent for such witnesses to testify as to what appeared upon the books 
of the company in reference to mortality assessment No. 45. It will 
be observed that the objection was not to the interrogatories, which 
seem to have been wholly unobjectionable, but the objection was to 
the answers; and therefore, of course, no objection could have been 
previously interposed, if, indeed, this was necessary under the case 
of McBride vs. Ellis, 9 Rich., Law, 269. We do not base our con- 
clusion upon the ground that the answers excluded were not 
responsive to the interrogatories, or, rather, that they related to 
matters not referred to either in the interrogatories in chief or the 
cross-interrogatories; for the rule in this State is that a party 
may, by a cross-examination, bring out new matter not before re- 
ferred to, and may, in fact, prove anything essential to his case, 
provided it is otherwise competent: Kibler vs. MclIlwain, 16 S. C., 
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550; Dillard vs. Samuels, 25 8. C., 318. But we rest our conclusion 
upon the ground that the books were the best evidence, and the 
testimony in question was properly excluded as secondary. 

The fourth exception raises the question as to the propriety of 
refusing the motion for a nonsuit. The inquiry is whether there 
was any testimony adduced tending to sustain all the material alle- 
gations of the complaint. It seems to us that there was, and hence 
the nonsuit was properly refused. It is true that under the charter 
and by-laws of the company the amounts secured by the policies 
were not payable until the expiration of ninety days after notice 
and proof of the death of the assured had been furnished to the 
company, and, therefore, as a general rule, evidence that such 
notice and proof of loss had been furnished to the company would 
be necessary to maintain such an action as this. It is also true that 
while notice of the death of George L. Dial was given to the com- 
pany, soon after that event occurred, there was no evidence that 
any proof of such death was furnished to the company before this 
action was commenced; but there was evidence that application 
had been made to the company, within due time, for such blanks 
as had been prescribed for the purpose of making out such proof, 
which the by-laws require the company to furnish, and that such 
application had been refused, not upon the ground that such appli- 
cation had not been made within the prescribed time, but solely 
upon the ground that the policies had been forfeited by the failure 
of George L. Dial to pay mortality assessment No. 45, within the 
prescribed time. The question, therefore, is whether such refusal 
on the part of the company was a waiver of the required proof of 
death, and dispensed with the necessity for the plaintiff to show a 
compliance with this condition precedent to a recovery: The case 
of Insurance Co. vs. Pendleton (112 U.S., 696), with the authorities 
therein cited, shows conclusively that a distinct refusal to pay, and 
a denial of liability, upon the ground that the policy had lapsed 
and was forfeited, is a waiver of the condition precedent requiring 
proof of death; and this doctrine seems to have been recognized 
in this State in Trust Co. vs. Neve, 2 McMul., 237, and Madsden vs. 
Insurance Co., 1S. C., 24. When, therefore, the company was noti- 
fied of the death of Dial, and the necessary blank forms to make 
out proof of death were applied for and refused upon the ground 
that the policies had been forfeited, this was a waiver of the re- 
quired proof, or, at least, was sufficient evidence of such waiver as 
rendered it necessary to submit the question to the jury. If it 
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should be contended that, in order to maintain this action, it was 
necessary for the plaintiff to prove affirmatively the truth of all the 
answers to the questions contained in the application, we would 
say, in the language of Mr. Justice Miller in Insurance Co. vs. 
Ewing, 92 U. S., 378: “The number of the questions now asked of 
the assured in every application for a policy, and the variety of 
subjects, and the length of time which they cover, are such that it 
may be safely said that no sane man would ever take a policy, 
if proof, to the satisfaction of a jury, of the truth of every 
answer, were made known to him to be an indispensable prerequi- 
site to payment of the sum secured; that proof to be made only 
after he was dead, and could render no assistance in furnishing it. 
On the other hand, it is no hardship that, if the insurer knows or 
believes any of these statements to be false, he shall furnish the 
evidence on which that knowledge or belief rests.” We do not 
think, therefore, that the burden of proving the truth of these an- 
swers rested on the plaintiff. On the contrary, we think that the 
correct rule is as stated in Insurance Co. vs. Rogers (119 Ill. Rep., 
474), “that itis not necessary for the plaintiff, in an action on the 
policy, to either allege or prove such matters as appear in the ap- 
plication only. To be availed of as a defense, without regard to 
whether they are warranties or representations merely, their falsity 
or breach by the assured must be set up and proved by the defend- 
ant as matter of defense.” See, also, what is said by Mr. Justice 
McGowan in the recent case of Roach vs. Fund Co. 

Exceptions 5 to 9, inclusive, in so far as they relate to the decla- 
rations of George L. Dial, may be considered together. These 
declarations were clearly incompetent. Neither he, nor any repre- 
sentative of his, was a party to the action. Besides, the authorities 
show that his declarations, in a case like this, are incompetent: 
See Bliss, Ins. § 383, and the other authorities cited by counsel 
for respondent. 

As to the seventh exception, it seems that the testimony there 
alluded to was eventually admitted, and besides, the by-laws ex- 
pressly required a written notice. So, too, as to the testimony of 
Dr. Gaubert, alluded to in exceptions 8 and 9; it was admitted, 
except to state the declarations of Dial. 

As to exception 10, it is only necessary to say that a motion for a 
continuance is a matter addressed to the discretion of the circuit 
judge, and, as has been often held, its refusal affords no ground for 
appeal. Besides, the reason for the motion seems to have been 
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removed when the plaintiff's counsel consented that the testimony in 
question might be offered as a part of the evidence for defendant. 

Exceptions 11 to 17, inclusive, may be considered together. 
The testimony, the exclusion of which is there complained of, 
was of facts which appeared, or should have appeared, on the 
books of the company, and they constituted the highest evi- 
dence of such facts. We do not understand, as seems to be inti- 
mated in the seventeenth exception, that the witness was forbidden 
to testify to any fact within his own knowledge, not derived from 
an examination of the books. 

Exceptions 18 to 21, inclusive, raise the question as to the com- 
petency of the testimony offered to show the number of South Car- 
olina policy-holders who had paid assessment No. 45, and to whom 
notice of an extra assessment in November, 1885, had been sent. 
We cannot see the relevancy of such testimony. The question here 
was whether Dial had forfeited his policy by a failure to pay mor- 
tality assessment No. 45, and it mattered not how many or how few 
of the other policy-holders had paid or neglected to pay such as- 
sessment; nor could the mailing of notice of the November assess- 
ment to other policy-holders affect that question. 

Exception 22 imputes error in the charge to the jury that the 
certificate of membership was an agreement between plaintiff and 
defendant. Fora proper understanding of this, as well as subse- 
quent exceptions hereafter to be noticed, imputing error to the cir- 
cuit judge in his charge to the jury, we think it due to his honor 
that the entire charge, which is too long to be inserted here, 
should be incorporated into the report of this case. In regard to 
this particular exception, we do not see that the charge was as the 
exception seems to intimate; and, even if it was, while it may have 
been immaterial, we do not see that it was erroneous. The contract 
sued upon was an agreement by the defendant to pay to the plaintiff 
a certain sum of money, on a certain contingency, and in that sense 
the agreement was between plaintiff and defendant; and this was 
manifestly all that the charge could properly be construed to mean, 

As to the twenty-third exception, it seems to us clear that there 
is no foundation for it, as it was unquestionably the duty of this 
corporation to make the mortality assessments, and we do not un- 
derstand how it could do so, except through its board of directors, 
or some committee charged with the management of its affairs. 

The twenty-fourth exeeption raises the questiun of the burden of 
proof, where the defendant relies upon a forfeiture as a defense. 
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This is, unquestionably, an affirmative defense, and upon well- 
settled principles the burden of prvof is upon him who effirms. 

We do not understand the charge to have been, as intimated in 
exceptions 25 and 26, rendering it necessary that a notice of mortality 
assessment should contain a complete financial exhibit of the affairs 
of the company. On the contrary, it seems to us that the charge could 
only be understood to mean that the notice must contain a state- 
ment of the fact which rendered the mortality assessment necessary, 
to wit, the death of one or more of the members or policy-holders, 
giving the amount of the pro rata assessment, and that such a no- 
tice “ furnishes prima facie evidence of the correctness of it.” 

Exception 27 complains of error in charging the jury that it was 
for the jury to say, as matter of fact, whether defendant had 
waived the forfeiture for non-payment of mortality assessment No. 
45, within the prescribed time. This exception, as we infer from 
appellant’s argument, is based upon the ground that there was no 
evidence of any waiver by the company, and that, even if there 
was some evidence tending to show a waiver by the local agent, the 
company could not be bound by it. An examination of the charge 
will show that the circuit judge particularly instructed the jury 
that nothing done by the local agent, tending to show a waiver, 
would be binding on the company, unless the company subse- 
quently ratified or approved what was done by the local agent; 
and he went on to instruct them still more particularly that this 
was so in this case, because Dial had accepted his certificate of 
membership “ with the distinct understanding that no one was au- 
thorized to make such waiver except the president and secretary of 
the company; but, notwithstanding the fact that the company has im- 
posed that as a condition of acceptance of this certificate, of course, 
they could waive it. It is for you to say, as matter of fact, whether 
or not they have waived it.” That this was strictly in accordance 
with law may be seen by reference to the cases of Insurance Co. 
vs. Norton, 96 U. S., 234, and Insurance Co. vs. Eggleston, id., 572. 

There was no error in refusing to charge the request which con- 
stitutes the basis of exception 28, without the qualification found 
in the charge. If the request had been “that, in order to recover, 
the plaintiff must prove the material allegations of the complaint,” 
it could not, and probably would not, have been refused; for the 
judge did practically charge the jury that the plaintiff could not re- 
cover unless she established all the material allegations of her 
complaint, but that, so far as there were any allegations in the 
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complaint which were not essential to her case, it was of no conse- 
quence whether they were pruved or not. The same remark may 
be made in reference to the request which constitutes the basis of 
exceptions 29 and 30. They could not properly be charged with- 
out the qualification found in the charge, as that would have ig- 
nored one of the main questions in the case, to wit, whether the 
forfeiture had been waived. 

In reference to the last exception, not numbered, it is only neces- 
sary for us to say that we have been unabie to discover wherein 
the verdict of the jury was contrary to the judge’s charge. The 
verdict turned upon questions of fact, properly submitted to the 
jury. The judgment of this court is that the judgment of the cir- 
cuit court be affirmed. 

Simpson, C. J., and McGowan, J., concur. 


SUPREME COURT OF IOWA. 


VON GENECHTIN , 


Us, 
CITIZENS’ INS. CO.* 


In case of action on a fire policy, the statute of Iowa requires the plaintiff to 
prove the loss of the building; that he had given defendant notice in 
writing of the loss, accompanied by an affidavit stating the facts as to 
how the loss occurred, so far as they are within his knowledge, and the 
extent of the loss; and that such notice was given within sixty days. 

Held, That a petition which shows that the proof was not given within the 
statutory time, and fails to show any fact from which a waiver may be 
presumed, is defective, and a demurrer is well taken. 

The fact that the agents who procured the insurance caused an adjustment to 
be made in the absence of any evidence of their authority, is not a waiver 
of proofs. 

Where the petition shows that action was commenced within the time which 
was required by the policy for the maturity of the claim, there is good 
ground for demurrer. 


* Decision by Robinson, J., October 19, 1888. 
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SUPREME COURT OF INDIANA. 
SUPREME LODGE, K. OF P., or tHe Wortp 


LUCIA A. KNIGHT.* 


The certificate of a benevolent society promised to pay $2,000 subject, how- 
ever, to a provision that if there were less than 2,000 members in the class 
only one dollar should be paid for each member. 


Held, That though an insurance contract this was not a general contract to 
pay the sum specified unconditionally, and the beneficiary was not bound 
to aver that there were 2,000 members in order to sue for the entire sum. 

It was averred that the society, by a subsequent change of its by-laws with- 
out consent of the insured, wrongfully induced members to abandon the 


class to which insured belonged for another, thus depleting the mem- 
bership. 


Held, That a change in the by-laws made in good faith and in conformity to 
the charter by the members themselves cannot be assailed by a bene- 
ficiary on the ground that his benefit has thus been wrongfully reduced. 

Held, That damages for such depletion are too remote to form the basis of a 


legal recovery. 
Over & Jounson and Houipay & Byrp, for Appellant. 
Wituiamson & Daaey, for Appellee. 
Exuiort, C. J. 

The first paragraph of the appellee’s complaint counts upon a 
certificate of insurance taken out in the order of the Knights of 
Pythias, and naming the appellee asthe beneficiary. The certificate 
contains an agreement to pay the appellee the sum of $2,000 upon 
the death of the assured, but this agreement is subject to the condi- 
tion thus expressed: “Provided, however, that if at the time of 
the death of said Brother Edward S. Hussey, there shall be less 
than two thousand members in this class, there shall only be paid a 
sum equal to one dollar for each member in good standing in this 
class.” The effect of this stipulation is to confine the beneficiary to 
a specific fund. This fund is such as is yielded by the assessments 
laid upon the members of the class of which the assured was a mem- 
ber. There is no general unconditional agreement to pay $2,000, 


* Decision reudered, March 6, 1889, 
VOL. XVIII.—22. 
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for the amount the order undertakes to pay is contingent upon the 
number of the members of the class to which the assured belonged. 

The contract is not the less one of insurance because made by a 
voluntary association or benevolent order, for the consideration was 
a valuable one, and was yielded in return for the agreement of the 
order to pay the beneficiary the designated sum upon the death of 
the assured ; but nevertheless it was not a general contract to pay 
a stipulated sum unconditionally: Assurance Fund vs. Allen, 106 
Ind., 593; 7 N. E. R., 317. The policy only entitled the beneficiary 
to a sum equal to one dollar for each member of the class at the 
time of the death of the assured, and it does not follow from this 
that the beneficiary was bound to aver that there were two thou- 
sand members of the class at the time the assured died. The num- 
ber of members was a matter peculiarly within the knowledge of 
the defendant, and the plaintiff was not bound to allege facts pecul- 
iarly known to it, and of which the plaintiff could have little, if any 
knowledge: Association vs. Houghton, 103 Ind., 286; Lueders vs. 
Insurance Co., 12 Fed. Rep., 465; Supreme Council vs. Anderson, 61 
Tex., 296. The plaintiff in such an action as this makes a prima 
facie case, entitling him to recover the sum named in his certificate, 
when he pleads the certificate performance on his part and that of 
the assured, death of the assured, and failure of performance on the 
part of the insurer. 

The third paragraph of the complaint presents a radically differ- 
ent question from that presented by the first, for it proceeds upon 
the theory that the governing body of the order, by establishing a 
new class, and offering more advantageous terms to members of the 
order who would enter it, so depleted the class to which the as- 
sured belonged, as to reduce the value of the certificate to $173, and 
that for this reason, the appellee is entitled to recover the difference 
between the value of the policy represented by the members that 
remained in the cluss and the maximum sum named in the certifi- 
cate. The paragraph under immediate mention alleges that the de- 
fendant is a foreign corporation, organized for benevolent purposes. 
That it established an endowment rank for the purpose of securing 
benefits to the members. That in the year 1877 the endowment 
rank consisted of two classes—the first and the second; that at the 
time there were in force these provisions of the constitution of the 
corporation: “No person shall be eligible for ape bership in this 
rank unless he be a Knight of Pythias in good stafiding in his lodge, 
and not over fifty years of age, provided that until June 1, 1878, all 
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members of the Knights of Pythias may become members of the 
endowment rank, without regard to age; that, when there are less 
than two thousand members in the second class, the benefit ac- 
cruing therefrom shall be one dollar from each and every member 
thereof.” That in the month of October, 1877, the father of the 
plaintiff became a member of the order, and of the second class of 
the endowment rank as it then existed. That he received a certifi- 
cate in which the plaintiff was designated as the beneficiary. That 
at the time the plaintiffs father became a member the provisions of 
the constitution quoted were in force, and the order possessed the 
right and power to raise the sum named in the certificate by an as- 
sessment upon the members of the second class of the endowment 
rank. That within six months after the endowment rank was es- 
tablished the second class contained more than two thousand mem- 
bers and that the number increased until they finally reached sixteen 
thousand. That in May, 1884, at asession of its Supreme Lodge 
the order changed its constitution and by-laws so that a fourth or 
graded class was created, That this was done without the knowl. 
edge or consent of the insured and the plaintiff. That because of 
this change, and through the extraordinary efforts and inducements 
of the order, members,of the second class under the age of sixty 
years were induced to leave the second class and enter the fourth. 
That in that class the members were required to pay a definite sum 
upon each $1,000 of insurance, based upon the American tables of 
life expectancy, instead of one dollar for each death. That the officers 
of the order represented to the members of the classes first estab- 
lished, who were under sixty years of age, that premiums would be 
less burdensome in the fourth class than the death rate under the. 
assessment plan, and they were and are less burdensome to persons: 
under that age. That the constitution and by-laws, as amended, al- 
lowed members one year’s time in which to change from the first 
established classes to the fourth or graded class. That the year 
thus fixed expired in May, 1885. That, for the purpose of still fur- 
ther depleting the old classes, the time was extended until the 24th 
day of October, 1885, and it was ordered that no transfers to the. 
fourth class should be permitted after that date. That neither the 
assured nor the plaintiff had any notice of the change until Novem- 
ber, 1886. That immediately upon receiving notice of the change, 
they notified the defendant that they protested against it. ‘That by 
reason of the change the class to which the assured belonged was 
reduced to one hundred and seventy-three members. That the plan 
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framed by the change largely increased the cost of insurance to 
persons over sixty years of age. That the act of the order in mak- 
ing the change was in violation of the constitution. That all assess- 
ments have been paid since the time the certificate of membership 
was issued, in November, 1877. That the plaintiff has paid, in ad- 
dition to assessinents, the sum of two dollars each year for nine 
years, and that the total amount paid by her is $240. The com- 
plaint also contains the proper allegations as to the death of the as- 
sured, and the filing necessary proofs. The certificate incorporated 
in this paragraph contains among other things, the provisions which 
we have quoted. The third paragraph of appellant’s answer is ad- 
dressed to the paragraph of the complaint of which we have given a 
synopsis and the contents may thus be summarized: It admits the 
allegations of the complaint as to the contract, the payment of as- 
sessments, and the like; avers that there were only one hundred 
und seventy-three members of the class to which the assured be- 
longed; and admits that the sum of one hundred and, seventy-three 
dollars is due the plaintiff. It avers that the by-laws and constitu- 
tion was changed by the representatives of the members of the or- 
der so as to create a fourth or graded class, and that these amend- 
ments were made at a regular session of the governing body of the 
fraternity. It sets forth at length the constitution and by-laws of 
the order, and in them the general plan of the order is exhibited, 
its objects set forth, and the relations of the members to the order 
shown; and in them also is contained a reservation of the right and 
power to change or amend the constitution and by-laws of the asso- 
ciation. It alleges that the amendments were made in conformity 
to the constitution and by-laws, and in good faith, and for the best 
interest of the order. It also appears that the system of insurance 
was changed by the amendments made in May, 1884, from the ar- 
bitrary assessment plan to that of the payment of premiums gradu- 
ated according to the age of the members. 

The appellee’s counsel have constructed a very ingenious and 
plausable theory, but it is not strong enough to bear the test of the 
law. The assumption upon which it rests is that the appellant has 
invaded a legal right of the appellees, and, as this assumption can- 
not be made good the theory must fall. But there can be no ac- 
tionable wrong unless there is a breach of contract or a tortious act. 
Nor is it in every case where there is a wrong that actual damages 
can be recovered, since damages that are purely speculative or con- 
jectural are not recoverable. There must also be some connection 
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between the act complained of and the injury alleged as the result- 
ing one. These familiar principles constitute the ground work of 
our discussion. In such a case as the present, the only wrong that 
could give the claim of the plaintiff the complexion of a tort would 
be one in its nature fraudulent; for, without some element of fraud, 
such a claim as that here urged must be ranked as a claim belong- 
ing to the class ex contractu, and not to the class ex delicto. It is 
quite clear that there was nothing of a fraudulent or dishonest nat- 
ure in the act of the appellant. There was neither actual or con- 
structive fraud. The change in the by-laws was made in conformity 
to the original laws of the order. There was no bad faith. There 
was on the contrary, a purpose to udvance the interest of the order, 
and the means chosen to effect that purpose was not founded on a 
mere arbitrary exercise of power, for very substantial and very good 
reasons support the action of the order in changing the system of 
insurance. All things indicate good faith and an honest purpose, 
but, if this were not so, the presumption of good faith rises to do 
the appellant service. If therefore, the appellee has a valid claim 
for more than the amount of $173, it must rest upon an actionable 
breach of contract, and not upon a tortious act. The only plau- 
sible portion of the appellee’s argument is that which rests upon the 
assumption that there was a breach of contract, and, unless this as- 
sumption is maintainable, the ground falls away from their proposi- 
tion. There is a fallacy prevading the appellee's argument which 
it is well enough to notice before going directly to the question of 
whether there was an actionable breach of contract. The fallacy to 
which we refer is the assumption that the constitution of the order 
is its charter. This is an error. Charters are not created by the 
act of the corporation or association, but are granted by the sover- 
eign power of the State. A constitution of a voluntary association 
or a corporation is nothing more than a by-law under an inappro- 
priate name. The power that can enact a by-law whether called a 
constitution or not, ¢dan alter or abrogate it, unless some higher rule 
restrains or prohibits a change or repeal. When the authorities 
speak of a charter they mean an essentially different thing from a 
law or constitution of the association’s own creation. The change 
in the by-laws of the association cannot, therefore, be held to have 
been made in violation of its charter; hence the appellee’s counsel 
are in error in asserting that there is a conflict between the amended 
by-laws and the charter. The by-laws are before us, but the 
charter is not, for it is not pleaded. What counsel call a charter is 
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nothing more than a code of laws established, not by the sovereign 
power of the government, but by the creature of that power,—the 
corporation or association. The most that can be justly said is that 
the later by-laws are in conflict with the earlier. There is therefore 
no clashing between corporate utterances and charter provisions. 
Authorities and arguments based upon the hypothesis that the lat- 
ter by-laws contravene the provisions of the corporate charter are 
entirely without force or relevancy. 

The provisions of the established by-laws of an association such 
as that with which the assured united are, as appellee’s counsel 
justly,affirm, elements of the contract of insurance. They are factors 
that cannot be disregarded. That they have this effect all who be- 
come members of the association must know. A person who enters 
an association must acquaint himself with its laws, for they con- 
tribute to the admeasurement of his rights, his duties and his lia- 
bilities: Bauer vs. Samson Lodge, 102 Ind., 262; Fugure vs. Society, 
46 Vt., 368; Simeral vs. Ins. Co., 18 Ia., 319; Cole vs. Ins. Co., id., 
425; Coleman vs. Knights of Honor, 18 Mo. App., 189; Mitchell vs. 
Ins. Co., 51 Pa. St., 402; People vs. Society, 28 Mich., 261; Sperry’s 
Appeal, 9 Alt. Rep., 478, Bac. Ben. Soc., sec. 81. It is not one by-law 
or some by-law of which the member must take notice, but he must 
take notice of all which affect his rights or interests: Poultney vs. 
Bachman, 31 Hun., 40. Where, as here, there is an express and 
clear reservation of the right to amend, he is bound to take notice 
of the existence and effects of that reserved power. The power to 
enact by-laws is inherent in every corporation as an incident of its 
existence. This power is a continuous one: Niblack Mut. Ben. 
Soc., sec. 124. No one has a right to presume that by-laws will remain 
unchanged. Associations and corporations have a right to change 
their by-laws when the welfare of the corporations or association re- 
quire it, and it is not forbidden by the organic law. The power 
which enacts may alter or repeal: Richardson vs. Society, 58 N. H., 
187; Com. vs. Mayor, 5 Watts, 152; Society vs. McVey, 92 Pa. St., 
510. The duly chosen and euthorized representatives alone are 
vested with the power of determining when a change is demanded, 
and with their discretion courts cannot interfere. Were it other- 
wise, courts would control all benevolent associations, all corpora- 
tions, and all fraternities. It is only when there is an abuse of dis- 
cretion, and a clear, unreasonable, and arbitrary invasion of private 
rights, that courts will assume jurisdiction over such societies or 
corporations. With questions of policy, doctrine, or discipline courts 
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will not interfere; courts will compel adherence to the charter, and 
to the purpose for which the society was organized, but they 
will not do more: Stadler vs. Grand Lodge, 3 Am. Law, Rec., 
589; Crossman vs. Association, 9 N. E. Rep.,753; Hussey vs. Gallagher, 
61 Ga., 86. 

The principle which rules here is strictly analogous to those 
which prevail in controversies between the officers and members of 
religious organizations; and it is well settled that in such cases 
courts will not control the exercise of discretionary powers, or direct 
the course of an action in matters of expediency or polity: Dwenger 
vs. Geary, 113 Ind., 106. To justify interference by the courts, and 
warrant the overthrow of by-laws enacted in the mode prescribed 
by the by-laws, it must be shown that there was an abuse of power, 
or that the later by-law is unreasonable. It is not enough to show 
that a better or wiser course might have been pursued, for it must 
be shown that there was an abuse of discretion or that the by-law is 
so unreasonable as to be void. We do not affirm that a benefit 
society may, by a change in its by laws, arbitrarily repudiate an 
obligation created by a policy of insurance; but we do affirm that 
where a change is regularly made in its by-laws, and the motive 
which influences the change is an honest one, to promote the welfare 
of the society, and the members are all given un opportunity to 
avail themselves of the change, no actionable wrong is done the 
members or their beneficiaries. It may sometimes happen that the 
interest of an individual, or of a few individuals may be impaired; 
but it is the right, and indeed it is the duty of the society to protect 
the interest of the many, rather than of the few. Persons who be- 
come members of such societies must take notice of this; and one 
person cannot, therefore, demand that the welfare of the society 
and the interest of the many be saerificed for his sole benefit. 

In the case before us the change from the one plan to the other 
was not an arbitrary or unreasonable exercise of power; nor was it 
the repudiation of the debt, nor the destruction of a vested right. 
It was not unreasonable, because it may well be that the system of 
insurance originally adopted, which gave no heed to age, was so 
infirm as to be incapable of long enduring. It was not arbitrary, 
because the by-laws reserved the right of amendment, and a desire 
to promote the welfare of the society brought about the change. 
It was not the repudiation of a debt, because the right to the avails 
of assessment provided for by the contract was not taken away. It 
was not the destruction of a vested right, because the power to 
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amend was, as reserved, a part of the contract from which the bene- 
ficiary emanated, and because, also, the right to enter the new class 
was open to all members on equal terms. There was a classification, 
it is true, according to age; but there was no inequality, because as 
all men know, it is more than just to require one whose hfe 
expectancy is brief to pay a higher rate than one whose age gives 
him, in the usual course of nature, a longer lease of life. 

It is to be constantly kept in mind that the contract does not 
bind the society to pay a designated sum, absolutely and at all 
events; but, on the contrary, the contract, by its express terms, 
limits the beneficiary to a specific fund derived from assessments. 
The right of the beneficiary as fixed by the contract, is to receive 
the avails of the assessments: Bac. Ben. Soc., sec. 453. There is 
no general fund from which a losscan be paid. All the money avail- 
able for the payment of losses is derived from the assessments of the 
members of the class in which the loss occurs. It is, therefore, not 
legally possible for a beneficiary in one class to compel payment out 
of funds derived from premiums or assessments paid by the mem- 

ers of another class. Each class contributes to its own losses, but 
not to losses in other classes. Of this, members and beneficiaries 
are bound to take notice; and they cannot, therefore, demand that 
funds belonging to another class shall be diverted for their benefit. 
Beneficiaries acquire their rights through the members. It is pos- 
sible that in some exceptional particulars they may have rights 
which the members do not possess; but in a case like this where 
their contract restricts them to a specific fund, they certainly have 
no right to demand payment out of a fund belonging to another 
class. Their mght to payment is confined to the fund designated 
by their contract, and they cannot with justice, demand that other 
funds shall be appropriated to the payment of their claims. It is 
enough for us to affirm this proposition; and that we may safely do, 
both upon principle and authority, without attempting to define 
what greater rights, if any, the beneficiary has than those of the 
assured. We do not doubt that both the assured and the bene- 
ficiary have a right that is in its nature a vested one; but it is 
not an unqualified vested right. On the contrary, it is qualified 
and limited in a great degree. It is a right, subject to the limi- 
tations, conditions, restrictions of the charter and the by-laws, which 
are factors of the contract: Society vs. Burkhart, 110 Ind., 189. 
Whatever the nature of the right, it is only such as the contract 
creates, no matter who becomes the party beneficially interested. 
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The contract with its limitations and conditions is the primary 
source of the right to recover: Supreme Com. vs. Amsworth, 71 
Ala., 436; Byrne vs. Casey, 8 S. W. Rep., 38. As the contract, by 
force of the reservation in the by-laws, provides for a change in 
the by-laws, that right exists as against the beneficiary, as well as 
against the assured. The right even if it were conceded to be a 
vested one in the strictest sense, would in the hands of the bene- 
ficiary or an assignee, be subject to the provisions that changes in 
the by-laws may be made in the prescribed mode, since the contract 
is the source from which all rights flow. 

There remains one other question, suggested in the eurly part of 
this opinion, and that is this: Could the plaintiff recover more 
than nominal damages for the depletion of the class to which the 
assured belonged, even if it were conceded that the change con- 
stituted a breach of the contract? There can be, it seems clear to 
us, only one answer to this question; and that is, the damages are 
too remote, conjectural, and speculative to form the basis of a legal 
recovery. The result that would have followed had not the system 
been changed is a mere matter of speculation and conjecture. It 
cannot be said that if no change had been made there would have 
been no reduction in the numbers of the class. If the system 
originally adopted was not one (and this the facts stated make 
very probable) that would maintain itself, then the appellee would 
have been much worse off than she is now. Whether it would have 
endured can only be conjectured. The damages are both conject- 
ural and remote. There is no connection between the change in the 
system and the depletion of the class of which Hussey was a mem- 
ber that can be legally said to be proximate and natural. The court 
erred in sustaining the demurrer to the third paragraph of the 
answer; but as the special finding shows that the appellee was and 
is entitled to a judgment for $173, she will be allowed, if she so 
selects, to enter a remittitur for the proper amount within ten days, 
and in the event that she does enter a remittitur the judgment 
will be affirmed; otherwise the judgment will he reversed, with in- 
structions to overrule the demurrer to the third paragraph of the 
answer, and to proceed in accordance with this opinion. 
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COURT OF APPEALS OF KENTUCKY. 


HARTFORD FIRE INS. CoO. 
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HAAS et at.* 


H. obtained insurance in her own name, the policy stipulating that if the in- 
sured was not the absolute and unconditional owner of the property in- 
sured or if not the owner in fee simple of the land on which the building 
stood, it should be void unless so represented. The interest of H. was a 
dower right together with a lien for unpaid money. The fee was in her 
children. 


Held, That the policy could not be reformed after the loss to introduce a con- 
dition that it was for the benefit of the children also. 


Held, That where it appeared that the insured was an ignorant woman, who 
relied on the general agent whosolicited the insurance for herinformation, 
and that the agent knew the facts regarding the title, and acted in good 
faith, the policy will not be void on account of the misrepresentation as 
to title. 


Held, That H. was entitled to recover to the extent of her dower interest’and 
also of her lien, though the children might have set up the statute of lim- 
itations against the latter in respect to their own interest. 


Haycrarr & Stack and E. W. Hines, for Appellant. 
Owen & Ets, for Appellees. 
Pryor, J. 

Margaret Haas and her children were the owners of a brick build- 
ing in the town of Owensboro, upon which insurance was obtained 
by her for the sum of $2,000, in the Hartford Insurance Company. 
The premium paid was $32, and the insurance was against loss or 
damage resulting from fire. The fee wasin the children of Mrs. 
Haas, her interest being confined to her dower and a lien for a pur- 
chase-mouey note that had been taken up by her after the death of 
her husband out of her own means. The policy of insurance is is- 
sued in the name of Margaret Haas, without reference to her interest 
or that of her children, and contains a stipulation to the effect that 
“if the assured is not the absolute and unconditional owner of the 
property insured, or if said property be a building, and the assured 
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is not the owner of the land in fee-simple on which the building 
stands, and this fact is not expressed in the written portion of the 
policy,” etc., “then, and in every such case, the policy shall be void.” 
The building was destroyed by fire, and the appellant, the insur- 
ance company, contests the right of recovery on two grounds: 
First. The assured was not the owner in fee of the property insured, 
and failed to disclose her interest. Second. The house became va- 
cant during the life of the policy, and was unoccupied when de- 
stroyed; the policy providing that in such a state of case the liabil- 
ity of the company should terminate. The appellee, Mrs. Haas, as- 
certaining the character of defense relied on, filed her petition in 
equity seeking to reform the policy, alleging that the contract of in- 
surance, as made with the agent, was to insure, not only her inter- 
est, but that of her children, and, by mistake, the provision for the 
children was omitted; and seeks to recover such a sum as she may 
be entitled to under the contract. The averment with reference to 
the character of the contract, as well as the mistake in its execution, 
was traversed by the company, and the defenses already alluded to 
relied on to defeat any recovery. That the appellant supposed she 
was insuring the interest her, children had, as well as her own, is 
evident; but from the testimony it seems there was nothing said as to 
the nature and extent of the interest insured, and the chancellor 
could not well enlarge the liability of the company by inserting a 
provision in the policy for the benefit of the children, when the only 
reason assigned for so doing consists in the belief by the mother that 
she had insured their interest in the property, as well as her own. 
The question then arises: Is the policy or contract of insurance 
void, because of the failure of Mrs. Haas to state the real nature of 
her title? There is no pretense that the assured made any repre- 
sentations, false or otherwise, in regard to the property she was in- 
suring, or her interest in it. She seems to have acted in the best of 
faith, believing that she had the right to insure the house at its full 
value, and was entitled to receive from the company its fair cash 
value in the event it was destroyed by fire during the life of the 
policy. So we have a case where the assured had an insurable in- 
terest; but, having failed to state that she had less than a fee-simple 
title, it is urged that the entire contract is void. The importance 
of disclosing the nature of the interest of the assured in the subject- 
matter insured cannot be overlooked; and such a stipulation in the 
contract will be enforced, because binding on all the parties, al- 
though the assured may have regarded it as non-essential at the 
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time of entering into the contract, or have been ignorant, in the ab- 
sence of some fraud practiced upon him, that the policy contained 
such a stipulation. The evidence in this case shows, however, that 
the assured was an illiterate German woman, unable to write or read 
the English language, and dependent upon those with whom she 
contracted for the necessary information touchirg such a business 
transaction as that of insuring her property. She did not know the 
difference between a title in fee and a dower interest, and was en- 
tirely ignorant of what the policy contained. In this condition, as 
the proof clearly shows, she relied on the general agent of this com- 
pany to inform her, or rather to instruct her, as to the nature of her 
rights. She had been insuring with the same agent for ten or 
twelve years, and often in the same company, paying her annual in- 
surance upon the entire cash value of the property insured. This 
agent was invested with a general and plenary power, not only to 
solicit, but to effect insurance, without even consulting the home of- 
fice. He lived in the same town with the appellee, was fully ap- 
prised of her ignorance in regard to this business matter, sought 
and solicited her to insure her property, and, as the testimony shows, 
knew all about the nature and extent of her title. He knew this 
from having an actual examination made by those competent to in- 
vestigate such a question; and now, to hold that these parties, un- 
der such circumstances, were dealing at arms-length, and for that 
reason declare the policy void, would be a mere mockery of justice, 
and give to this derelict company the earnings for years of this con- 
fiding German weman, when the company or its agents knew that if 
the property was destroyed by fire it would render the policy void. 
The agent states, and it is doubtless true, he had forgotten the fact 
of investigating the title; yet the facts are so conclusive cn that 
subject as to leave no doubt on this branch of the case. Nor do we 
understand that the agent is attempting to shield the company from 
liability; but his connection with the transaction must be treated as 
if this woman was dealing directly with the principal at the home 
office, and not with the agent. If the principal knew the extent of 
the appellee’s interest, and had insured the property without any 
fraud or misrepresentation by her of her title, could any chancellor, 
under the circumstances, deny her relief to the extent of her insur- 
able interest? In May, Ins., § 148, p. 161, it is said: “It has, in 
fact, been very generally held that knowledge by or notice to the 
agent of the inaccuracy of a statement in the application upon which 
a policy is issued, after such notice or knowledge, binds the com- 
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pany, and prevents them from availing themselves of the inaccuracy 
asa defense. And this is true, even though the policy provide that 
where the application is made through an agent of the company, 
the applicant shall be responsible for such agent’s representations.” 
In this case there was no application made in writing. The sub- 
agent, or the agent of the principal agent, appeared, and solicited a 
renewal of the policy, and it was then signed and filled up at the 
agent’s office, and delivered to the appellee. We are not disposed 
to adjudge that such contracts, shingled over with stipulations that 
are practically deceptive, if not inserted for that purpose, are bind- 
ing on the ignorant and illiterate, when guilty of no fraud or mis- 
representation, but have trusted alone to the superior knowledge of 
the agent, who undertakes to make such an application or to issue 
such a policy as will meet the requirements of the company he rep- 
resents. The statements embodied in a policy issued under such 
circumstances, if false or erroneous, should be regarded as the act 
of the insurer. “The modern decisions,” says Mr. May, in his work 
on Insurance, “ fully sustain this proposition, and are founded in 
reason and justice” May, Ins., 165; Rowley vs. Insurance Co., 36 
N. Y., 556. Itis urged by the appellant that, as the knowledge ac- 
quired by the agent of the nature of appellee’s title was derived in 
the prosecution or transaction of business engagements entirely dis- 
connected with the matter of insurance, therefore the knowledge of 
the agent should not be held that ofthe principal. We think it im- 
material in what manner the information was acquired; whether in 
the course of his employment as agent, or otherwise, he had per- 
sonal knowledge of the fact the fee to the property was in the chil- 
dren of the assured; and the appellee should not be made the victim 
of this neglect on the part of the agent, and the insurance company 
obtain the benefits of the toil and labor of this woman for years, in 
raising the means with which to keep up her insurance. Here the 
agent was the sole judge as to whether he would issue the policy. 
He was not required to consult his principal before making the con- 
tract of insurance complete, and his acts should be regarded as if 
he was in fact the principal: Harriman vs. Insurance Co., 49 Wis., 
71. The interest, therefore, that the appellee had in this insured 
property, was secured by this policy. 

The extent of that interest is another question involved. That, 
as widow, she had a dower interest, will not be controverted; and 
it further appears that she relieved the property from the lien of a 
purchase-money note out of her own means, and held it against the 
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estate. The appellant, in order to defeat this claim, has relied on 
the statutory bar, as if the appellee was attempting by a suit in 
equity to enforce the lien against the protest of her infant children. 
Whether the children could defeat a recovery by the mother, by 
reason of the lapse of time, we will not stop to inquire. The com- 
pany is not a creditor of the estate, or interested in any manner in 
the property itself. It is liable to the extent of appellee’s interest 
in the house or building destroyed, and the plea of limitation is not 
in the way of a recovery. There are several issues of fact raised 
by the pleadings and proof,—one as to the value of the property, 
and another in regard to the property having been left vacant. The 
view taken by the court below is sustained by the testimony on the 
several issues. 

It is also complained that the court below erred in refusing to 
transfer the case to the ordinary docket, after having adjudged that 
the contract could not be reformed, and the widow could only re- 
cover to the extent of her interest. It appears that, after the equit- 
able issues had been tried, the court, without objection, proceeded 
to render judgment for the appellee fur the value of her interest, 
which, including the iien note, amounted to $1,364, with interest. 
After this judgment had been rendered, the appellant for the first 
time moved to transfer the case. It was then too late. Nor was it 
necessary for the trial court, the case being in equity, to separate, 
in his findings, the law from the facts; and, if it had been, the law, 
as well as the facts presented, has been fully considered. The ap- 
pellee, in her proof of loss, and in an ordinary action that was for 
some reason dismissed, swore that she held the fee-simple title, and 
it is argued that this should estop her from a recovery in this case. 
We have already, in effect, determined this branch of the case. It 
is plain that no fraud, misrepresentation, or bad faith is to be attri- 
buted to the appellee, and equally certain that she failed to compre- 
hend the character of her title, and labored under the belief, until 
this issue was raised by the company, that she had obtained a policy 
that covered fully the cash value of the entire building. In this 
she was mistaken; but there is no reason in law, equity, or justice 
for denying her right to recover the value of her own interest in the 
subject-matter of her contract. This having been adjudged to her 
by the chancellor, his judgment is now affirmed on the original and 
cross appeal, 
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In an action upon an insurance policy for loss sustained by fire, where it was 
stipulated in the policy, that upon the written request of either party the 
loss shall be appraised and determined by disinterested and competent 
persons ; one to be selected by the insurance company and one by the in- 
sured, and, in case of their tailure to agree, by some third party called 
by the appraisers, the award of any two of the three as to the damage to 
be conclusive as to the amount of loss, it was held that it was not neces- 
sary that the petition should allege that an arbitration had been had on 
an award made in order to the maintenance of the action. 


In such case an action can be maintained without reference to the agreement 
to arbitrate, unless such arbitration had been actually had, and that would 
constitute matter to be pleaded by way of defense. 


A provision in a policy that no suit or action against the insurer ‘shall be 
sustained in any court of law or chancery until after an award shall have 
been obtained” by arbitration, ‘‘fixing the amount” due after loss, is 
void; the effect of such provision being to oust the courts of their legiti- 
mate jurisdiction. 


J.S. Girgam, for Plaintiff in Error. 
Casz & McNeny, for Defendant in Error. 
Ressg, C. J. 

This action was instituted for the purpose of recovering the in- 
surance upon a building and contents destroyed by fire. The in- 
surance policy was issued December 21, 1886. The building was 
stroyed on the 17th day of January, 1887. The cause was tried to a 
jury, who returned a verdict in favor of defendant in error. A mo- 
tion for a new trial was filed and overruled, and judgment entered 
upon the verdict. The cause is brought into this court by proceed- 
ings in error, by the insurance company, as plaintiffin error. When 
the jury was impaneled, and the introduction of testimony was 
about to be entered upon, plaintiff in error objected to the intro- 
duction of any evidence, for the reason that the petition did not 
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state facts sufficient to constitute a cause of action. This objection 
was overruled, to which plaintiff in error excepted, and now assigns 
the same for error. The objection is based upon the following 
clause of the policy: “It is expressly stipulated by the parties 
hereto that no suit or action against this company shall be sustained 
in any court of law or chancery until after an award shall have been 
obtained, fixing the amount of such claims in the manner above 
provided.” The manner provided and referred to by this clause is 
that “loss or damage to property partially or totally destroyed, un- 
less the amount of said loss or damage is agreed upon between the 
insured and this company, shall, at the request of either party, be 
appraised and determined by disinterested and competent persons,” 
etc. There is no allegation in the petition that the action is founded 
upon an award of arbitrators. In fact, it appears by the record that 
no such award was ever made. While it is competent for parties 
between whom a dispute has arisen or may arise to agree upon a 
settlement of such disprte by arbitration, and while it is true that 
where such an arbitration is had that a cause of action should be 
based upon the award, or resuli of such arbitration, yet such pro- 
vision can have no effect upon the right of an assured to maintain 
an action upon a loss, where no such arbitration is demanded by 
the defendant. 

As to the first of the above-quoted clauses, we apprehend that 
there is practically no dispute, but that the whole provision is void. 
Where a policy provides that the whole matter in controversy be- 
tween the parties, including the right to recover at all, shall be sub- 
mitted to arbitration, the condition is void. The effect of such a 
provision is to oust the courts of their legitimate jurisdiction, which 
the parties cannot do: Gray vs. Wilson, 4 Watts, 39; Insurance Co. 
vs. Morse, 20 Wall., 445; Rowe vs. Williams, 97 Mass., 163; Trott 
vs. Insurance Co., 1 Cliff., 439; Roper vs. Lendon, 102 E. C. L., 825. 
The most that could be claimed by the second of the above-quotea 
provisions would be that, where the sole question between the par- 
ties to the policy was as to the amount of indebtedness, such ques- 
tion might be ascertained by a reference to arbitrators upon the 
written request of either party, but even then plaintiff in error could 
take nothing thereby, as it did not admit any liability upon the pol- 
icy, but by its agent informed the attorney for defendant in error 
that nothing would be paid. The insurer can claim no benefit from 
such a provision when he denies all liability under the policy: 
Goldstone vs. Osborn, 12 E. C. L., 726; Mentz vs. Insurance Co., 79 
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Pa. St., 478; Robinson vs. Insurance Co., 17 Me., 131; Cattle Co. 
vs. Putnam, 20 Neb., 331. 

It is contended that the petition contains no allegation that proofs 
of loss were furnished 60 days before the commencement of the ac- 
tion, as required by the policy, and that the petition for that reason 
fails to state a cause of action. The policy is set out at length in 
the petition, and it is alleged thatthe plaintiff in the action had duly 
kept, observed, and performed all the requirements and conditions 
contained in the policy by her to be kept, observed, and performed; 
and that, immediately after the fire, on the 18th day of January, 1887, 
and again on the 9th day of February of the same year, due and 
legal notice, together with proper proofs of loss, had been given to 
plaintiff in error. The action was instituted on the 28th day of 
July, 1887, more than 60 days after the proofs were alleged by the 
petition to have been furnished. The action therefore, was not pre- 
maturely brought, so far as is disclosed by the petition, The aver- 
ments were clearly sufficient under section 128 of the Civil Code, 
which provides that “it shall be sufficient to state that the party 
duly performed all the conditions on his part.” 

The answer tiled by plaintiff in error consisted of two specific de- 
nials: (1) “That she performed all the conditions on her part nec- 
essary to be performed under the policy set out in plaintiff's peti- 
tion;” and (2) “that she performed any of the conditions required 
by said policy by her to be performed.” Under the familiar rule 
that all the other allegations of the petition should be considered as 
admitted (section 134, Civil Code), the issues in the case were very 
much narrowed. The testimony shows that after the fire referred 
to, defendant in error sought to comply with the requirements of 
the policy by giving notice of her loss. Immediately after the fire 
the agent of plaintiff in error telegraphed to the principal office, in 
Chicago, Ill, giving notice of the fact, and two days thereafter wrote 
a letter, giving the facts, so far as understood by him at the time. 
Plaintiff in error then notified its adjusting agent at St. Joseph, 
Mo., of the loss, and desired him to go to Red Cloud immediately, 
and personally examine into the matter. This was on the 24th of 
January, and on the 2 day of February proof of the loss was for- 
warded, together with a certificate of the county judge of Webster 
county, over his official seal, detailing the facts, we presume, in ac- 
cordance with the requirements of the policy. These proofs were. 
received by the company, when it notified the attorneys for defendant 


inerror of that fact, and stated that the proofs were not in full 
VoL. XVIIL.- 23. 
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compliance with the terms of the policy: Among the objections made 
was one that the certificate referred to was not made by the proper 
person. The objection seems to have been that the certificate of 
Judge McKeaghan was not from a magistrate “ nearest the place of 
the fire.” The provisions of the policy upon that subject are to the 
effect that the insured “shall produce the certificate, under seal of 
a magistrate, notary public, or commissioner of deeds, nearest the 
place of the fire, and not concerned in the loss, nor related to the 
insured, stating that he has examined the circumstances attending 
the loss,” etc. It is shown that, upon this objection being made, a 
new certificate was produced by another magistrate, who was sup- 
posed to reside nearer the place of the fire than Judge McKeaghan. 
There appeared to be some dispute upon the trial as to whether 
Judge McKeaghan, or some other magistrate, having a seal, resided 
nearest to the place of the fire. Upon that subject we need only 
say, that in our opinion, it was not necessary that a careful and cor- 
rect measurement of distances should be made for the purpose of 
ascertaining the nearest officer qualified to make the certificate. 
The fire occurred in the city of Red Cloud, in which the county 
judge resided, and there is no doubt but that an honest effort was 
made to comply with the policy in this respect; and, as said in In- 
surance Oo. vs. Barnd, 16 Neb., 89; 20 N. W. Rep. 105, no merely 
technical objection, not materially affecting the risk, is available as 
a defense. It is quite apparent from an examination of the corre- 
spondence between the agent of plaintiff in error and the attorneys 
for defendant in error, that there was no purpose on the part of 
plaintiff in error to pay the loss, as provided by the policy. This is 
further shown by the testimony of Mr. Case, one of the attorneys 
for defendant in error, who testified that he was informed by the 
adjusting agent, who came to Red Cloud by direction of the man- 
ager of the insurance company, to examine into the alleged loss, 
that the company would pay nothing. Plaintiff in error at all times 
denied its liability to pay anything. Its objections to the proof of 
loss as furnished were technical, and apparently not prompted by a 
desire to know the real facts. We find no error in the record. The 
judgment of the district court is therefore affirmed. The other 
judges concur. 





Barnes vs. Hekla Fire Ins. Co. 


SUPREME COURT OF IOWA. 


BARNES 


vs 
HEKLA FIRE INS. , 


The policy provided that it should be void in case of additional insurance. 
The agent who issued the policy had plenary powers and previously 
agreed with the insured for additional insurance, and furnished the poli- 
cies in other companies which he represented. 


Held, That a failure by the insured to read his contract was not laches which 
barred him from relief. 


Held, That the consent to other insurance having been omitted by the agent 
through an oversight the policy should be reformed. 


Held, That where the original action was at law, the pleadings could be 
amended to have the case tried in equity before its final submission. 


T. B. Perry, for Appellant. 
Henry L. Dasutett, for Appellee. 
Servers, C. J. 

This action, as originally commenced, was at law, and a recovery 
was sought on a policy of insurance. The defendant pleaded that 
the policy contained the following provisions: “This policy shall 
be void unless the consent is indorsed in writing by this company 
in each of the following instances: * * * If the agsured have, 
or shall hereafter obtain, any other policy or agreement for insur- 
ance, whether valid or not, on the property insured, or any part 
thereof. The defendant further pleaded that after the issuance of 
the policy in question the plaintiff had procured additional insur- 
ance on the property insured, and therefore the policy was void. 
The plaintiff filed an amendment to the petition, alleging that at the 
time the contract of insurance was entered into, and the policy 
issued, it was agreed between the plaintiff and defendant that the 
former should have the right to take out additional insurance on 
the property, and that the stipulation for additional insurance was 
“omitted from the policy by mistake, oversight, and through the 

* Decision rendered, September 5, 1888. 
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fault of the defendant;” and a reformation of the policy was asked. 
The defendant denied the allegations of the amended petition, and 
also pleaded that the plaintiff, having knowledge of the matters 
pleaded, was estopped from setting the same up, because he had 
elected to prosecute an action at law on the policy, and, having made 
an election of remedies, he was bound thereby, and also because of 
his negligence in failing to discover the alleged mistake, and there- 
fore he was not entitled to equitable relief. The cause was there- 
upon transferred to the equity docket, and was tried as such. 
There was a trial at the February term, 1887, and the cause was 
submitted to the court upon written arguments to be filed in vaca- 
tion, the plaintiff waiving the opening argument. At the time of 
filing a reply to defendant’s argument the plaintiff filed a further 
amendment to the petition, stating that at the time the contract of 
insurance was entered intothe defendant was informed of the inten- 
tion of the plaintiff to take out additional insurance, and verbally 
assented and agreed thereto. The allegations of this pleading were 
denied by the defendant, and, the cause not having been decided 
in vacation, the plaintiff insisted upon its immediate submission. 
To this the defendant objected, on the ground that the issue had 
been changed since the evidence bad been taken, and that it had 
the right and desire to take evidence in the form of depositions. 
The court directed the case to be submitted. 

1. The defendant contends the court abused its discretion in 
ordering the submission of the cause at the time and in the manner 
it did. Under the practice in this State, as we understand, the de- 
fendant was not entitled to a continuance or postponement of the 
submission of the cause as a matter of right; and this is what was 
asked. Ifthe defendant had additional evidence it desired to take 
and introduce, it should have so shown by affidavit. Failing to do 
this, the court properly directed the case to be submitted. 

2. The defendant contends that as the plaintiff elected to bring 
an action at law on the policy, he cannot, by amended pleadings, 
ask a reformation of the policy, and have the case tried in equity. 
Conceding the plaintiff had knowledge of the fact that the defend- 
ant asserted it would rely on the defense it did, still we think he 
could bring an action at law on the policy, and ascertain certainly 
whether the defendant would plead such defense or not, before 
resorting to equity. He could not know what the defense would 
be before it was pleaded. Under the statute in relation to amend- 
ments we have no hesitation in holding that a party is not estopped 
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by bringing an action at law from amending his pleadings before 
the case has finally been submitted to the court, so as to change it 
into an action in equity. We feel confident the universal practice 
is in accord with this view. . 

3. The evidence shows that the policy was issued by one Nelson, 
who was fully authorized to do so, and he, therefore, had the right 
to determine the premium, and in fact do all the defendant, or any 
of its officers, could do in relation to the contract of insurance. We 
find from the evidence it was agreed between the plaintiff and 
Nelson that the former should have insurance on the property to 
the amount of $3,000. The rate of premiums was agreed upon. 
The policy sued on was then written and delivered to the defendant, 
and in a month or two the other policies in other companies repre- 
sented by Nelson were written and delivered to the plaintiff. That 
the plaintiff was entitled to and had contracted for such additional 
insurance is rendered certain fur the reason that Nelson so stated 
and wrote in a book designated as his insurance register; but he 
testifies that he failed to so state in the policy. Nelson, as the 
authorized agent of the defendant, wrote the policy. The plaintiff 
relied on him to select the companies, and write the policy in 
accordance with the contract, and we think he had the right to do 
so; and because he failed to read the policy and discover the omis- 
sion therein, and its terms and conditions, he is not guilty of such 
negligence as will bar him of relief, as the defendant contends. It 
is true, it was not agreed between Nelson and the plaintiff, in terms, 
that there should be a stipulation in the policy that the latter had 
the right to obtain additional insurance, but it does not follow the 
policy cannot be reformed, and such provision inserted therein. It 
was clearly understood or implied that the plaintiff was to have a 
valid pulicy of insurance with the right to obtain additional insur- 
ance. This was the contract, and whatever provisions were neces- 
sary to make it effectual should have been inserted in the policy. 
Nelson, for the company, impliedly so agreed, and he should have 
so written the policy. The required provision was omitted by mis- 
take or oversight. Nelson had the power to make such a contract, 
and he acted in good faith, but simply failed to draft the policy in 
accordance with the contract. The plaintiff has the right and is 
entitled to the benefits of the contract, and cannot be deprived 
thereof through the fault or negligence of the defendant. If the 
defendant was a natural person, and had entered into the contract, 
and had written the policy under the circumstances above stated, it 





358 Report of Decisions. [ May, 


seems to us a reformation could not be successfully resisted. For 
all the purposes of this case Nelson must be regarded as the defend- 
ant. It therefore had notice of the actual contract, and is bound 
by its terms and conditions. The plaintiff is entitled to a decree 
reforming the contract, and to a judgment for the amount found 
due by the district court. The defendant must pay the costs of 
this appeal. Modified and affirmed. 


SUPREME COURT OF CALIFORNIA. 


SIERRA MILLING, SMELTING, AND MINING CO. 
vs. 
HARTFORD FIRE INS. CO.* 


The policy stipulated that during all the time the mill, which was part of the 
insured premises, remained idle, the plaintiff should employ a watchman 
to be in and upon the premises insured, day and night; that the plaint- 
iff should keep a supply of water to be constantly on top of the mill 
and in readiness for immediate use whenever required. It is alleged mm 
the answer ‘‘that no watchman was employed at or in charge of the 
premises at the time of said fire;’’ and that ‘‘no water whatever was on 
top of the said mill at the time of said fire.” The evidenve is to the 
effect that a watchman was employed, whose duty it was to be at the 
premises insured and to be a sentinel in looking after them at all times 
when the mill was idle, but when the fire took place he was in front of a 
blacksmith shop belonging to the mill property, but not insured, which 
was about 65 feet from the mill, and that he was engaged at that time in 
watching over the insured premises, and was upon higher ground than 
that on which the mill stood, where he could have a better opportunity 
of seeing the mill, the outside machinery, and the tramway, which were 
all insured, than if he had been in the mill. 


Held, That the insured had complied with the requirement regarding the 
watchman. If he was not actually on the premises at the time, it was, at 
most, negligence for which the insured was not responsible, 

Held, That where the location of the tank on the roof and the amount of water 
it should contain, were not prescribed, the question of adequacy was for 
the jury. Where the tank, about two feet deep and three feet square, fed 
by a small flume carrying water, was on the roof, but below the apex, the 
jury were justified in finding that it was adequately supplied. 


~ SSS SS 


* Decision by Foote, C,, May 21, 1888. 
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SUPREME COURT OF PENNSYLVANIA. 


NIAGARA FIRE INS. CO., or New Yors, 


us. 
MILLER* 


The policy warranted that the insured had not omitted to state information 
material to the risk. 


Held, That omission to state a levy under a judgment on the goods insured, 
when such goods were not removed, was not a breach of warranty in the 
absence of anything in the policy to show the insured that it was an in- 
crease of risk, nor was a statement that there were judgments of $500, 
when in fact there were judgments of $1,500, such breach of warranty. 

Held, That where failure to state incumbrances might be a breach of war- 
ranty against untrue statements in the application, and the company 
with knowledge of such incumbrances from the insured, called for proots 
of loss and specifications, and joined in the appointment of appraisers, 
there was evidence of a waiver of the breach. 


Morton P. Henry, Joun Cessna, and Jonn H. Loneenecser, fur 
Plaintiff in Error. 
Joun M. Reynotps and Joun H. Jorpan, for Defendant in Error. 


Paxson, J. 

This was an action of assumpsit upon a policy of insurance. The 
policy contained the following warranty : ‘The assured, by the ac- 
ceptance of this policy, hereby warrants that any application, sur- 
vey, plan, statement, or description connected with procuring this 
insurance, or contained in or referred to in this policy, is true, and 
shall be a part of this policy; that the assured has not overvalued 
the property herein described, nor omitted to state to this com- 
pany information material to the risk. And this company shall not 
be bound under this policy by any act or statement made to us by 
any agent or other person which is not contained in this policy, or 
in any written paper above mentioned.” There is nothing in the 
record to indicate that the claim was not for an honest loss. The 
company defended upon two grounds: (a) That at the time of the 


* Decision rendered, May 21, 1#88. 





360 Report of Decisions. [May, 


application for the insurance the personal property insured was un- 
der levy and execution on a judgment against the plaintiff, which he 
failed to disclose to the company’s agent at the time the insurance 
was effected; and, (b) that the plaintiff stated that there were judg- 
ments against him to the amount of $500, when in fact judgments 
existed to the extent of $1,500, which were alien onthe insured 
real estate. These objections were based upon the allegation that 
the facts referred to increased the risk; and, had they been dis- 
closed to the company, a larger premium would have been de- 
manded. It will be noticed that the warranty is not in terms a 
warranty against incumbrances, nor did the policy contain a clause 
that the insurance should cease in case the property in question 
should be levied upon or taken in execution. The fact was that the 
goods insured were not taken out of the possession of the plaintitf 
by the sheriff. Was the insured bound to communicate the fact of 
the execution to the company? If it increased the risk, and the 
plaintiff knew that it increased it, we think it was his duty, under 
the clause of the policy which we have referred to, to have notified 
the company; and upon his failure to do so, he would not be en- 
titled to recover. But what was there in the mere fact of the paper 
levy to inform the insured that the risk was thereby increased ? 
The goods still remained in his possession, and unless he contem- 
plated some fraud,—which we are not to presume,—or unless there 
was something in the policy to warn him that the company regarded 
a levy as an increase of risk, how can we say that he was bound to 
know that it was increased? We have held in Insurance Co. vs. 
Losh (109 Pa. St., 100), and in Rife vs. Insurance Co. (115 Pa. St., 
530), that unless the assured has knowledge that a particular fact 
will increase the risk, he is not bound to report such fact to the 
company. Were we to sustain a contrary doctrine it would make a 
clause like the one referred to in this policy a mere device to delude 
ignorant people. It is not to be presumed that the average man or 
woman who seeks to protect his or her property by insurance is an 
expert in the science of insurance, especially upon that branch of it 
which refers to the increase of risk. It isa very simple matter for 
the company to inform the assured, by the terms of its policy or 
otherwise, what it regards as an increase of risk. 

The only remaining point is the matter of the incumbrances. 
There was not, as I have before observed, a distinct warranty 
against incumbrances. The warranty was against untrue statements 
in the application. It is not denied that the incumbrances exceeded 





1889. ] Niagara Fire Ins. Co. vs. Miller. 561 


the amount there stated by the insured. Whether it was by acci- 
dent, ignorance, or design, does not appear. The court below 
charged the jury—and this is the main contention here—that this 
avoided the policy at the election of the company, but that the lat- 
ter could waive the right to avoid it, and submitted the question of 
waiver to the jury, who found against the company. I do not think 
that the mere fact of the company’s calling upon the assured to fur- 
nish the preliminary proofs of loss as required by the policy would 
of itself be a waiver of the company’s right to avoid the policy. 
Cases might arise where such proofs might be necessary to enable 
the company to show the breach of warranty. There must be an 
intention to waive a forfeiture by notice or acts inconsistent with 
acts exercising the right to forfeit: Diehl vs. Insurance Co., 58 Pa. 
St., 443; Buckley vs. Garrett, 47 Pa. St., 204. The case was not 
submitted to the jury upon the narrow ground that the mere fact of 
calling for proofs of loss was such a waiver. There was a great deal 
more in this case than this. There was testimony that Mr. Moore, 
the agent of the company, who placed the risk, was told by the as- 
sured that there were $500 or $600 of judgments, and there might 
be more, and that he, the agent, should see the prothonotary about 
it; that the company, before the proofs of loss, and with full knowl- 
edge of the incumbrances, not only called for proofs of loss, but re- 
quired the assured to furnish full plans and specifications of the 
building destroyed, which were made out by the assured’s architect, 
and forwarded; that it also joined in the appointment of appraisers; 
“that up to this time, although nearly « year had transpired, and 
though the time limited by the policy within which to bring suit 
was one year from the date of the fire, no objection was stated or 
made that in the least informed the plaintiff on what grounds, if 
any, the defendant objected to payment; that he was led on by let- 
ters suggesting more formal proofs of loss and specifications, from 
time to time; and, when letters were received, he was not informed 
of any defect, though he was asked to be informed, what, if any, ob- 
jections there were.” It is difficult to see how the learned court 
below could have avoided the submission of such matters as these 
to the jury. If believed by them, they fairly amounted to an estop- 
pel. The company was bound to good faith to the assured, and if, 
with the knowledge in its possession of every fact upon which to 
avoid the policy, they misled the plaintiff for nearly a year, sub- 
jected him to the expense of procuring plans and specifications of 
his building, and never informed him that they would not pay 
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because the policy was avoided, they have no ground to complain if 
they are now held to be estopped from setting up such a defense. 
I find nothing to conflict with these views in any of our decided 
cases. On the contrary, I find much to sustain them. The case in 
hand, however, stands to some extent upon its own facts, and for 
this reason I have considered a discussion of the case cited unnec- 
essary. Judgment affirmed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


PHENIX INS. CO. 


vs. 
FIRST NATIONAL BANK.* 


An insurer that has paid a loss to a mortgagee that covers only part of the 
mortgage, is not entitled to be subrogated to the evidences of debt to the 
extent of the loss paid. The debt must be paid in full before subrogation 
can be demanded. 


E. S. Conran, for Appellant. 
G. E. Sieg, for Appellee. 
Ricwarpsoy, J. 

This is an appeal from a decree of the Circuit Court of Rock- 
ingham County, rendered June 30, 1887, in the chancery cause 
therein pending, in which the Phenix Insurance Company, of New 
York, the Fire Association, of Philadelphia, and the Hope Insurance 
Company, of New Orleans, were complainants, and the First Na- 
tional Bank, of Harrisburg, Va., was defendant. A corporation 
styled the “New Rawley Springs Company ” issued its bonds to the 
amount of $30,000, dated July 12, 1879, with coupons for semi- 
annual interest, and executed a trust deed to secure payment 
thereof. These bonds, to the amount of $7,187, were, on the 10th 
of August, 1885, owned by the defendant bank, and that day the 
bank obtained from the Phenix Insurance Company a policy of in- 
surance against loss by fire to the amount of $1,000, for the term 
of one year, in part of the buildiugs and furniture embraced in the 


* Decision reudered, February 14, 1889. 
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trust deed. The policy was issued in the name of the Springs Com- 
pany, though the bank paid the premium; the loss, if any, being 
payable to the bank, as its interest might appear. On the 7th of 
June, 1886, the items of property covered by the policy were de- 
stroyed by fire, the loss aggregating $700, which was paid, and the 
policy surrendered. The bank also took out additional policies in 
the Virginia Fire & Marine Insurance Company for $2,750, in the 
Hope Insurance Company, of New Orleans, for $1,500, and in the 
Fire Association, of Philadelpbia, for $1,750, making a total insur- 
ance of $7,000, to protect the bonds. The losses under the several 
policies were, Phenix, $700; Fire Association, $1,375; Hope, $1,050; 
and Virginia Fire & Marine, $2,375,—aggregating $5,500. When 
the Phenix Insurance Company paid the bank the amount of the 
loss under its policy, it demanded of the bank $700 of said bonds, 
claiming that it stood in the relation of surety; and that, having 
paid $700 of the debt of the Springs Company represented by the 
bonds, it had become entitled, on the principle of subrogation, to 
bonds to that amount. This claim being denied by the bank, the 
Phenix Insurance Company filed its bill for relief. The bank de- 
murred to and answered the bill, denying the complainant's de- 
mand. Then the Fire Association and the Hope Insurance Com- 
pany, by leave of the court, filed their petition to the same effect. 
These two companies had not paid the losses under their policies, 
declining to do so until the bonds they claimed were turned over 
to them. In vacation, on the 30th of June, 1887, the court decreed 
that the complainants were not entitled to demand and take of the 
bank the bonds, or any of them, until the bank had received the 
full amount of the principal and interest of its debt; but that the 
insurance companies which have or shall have paid the bank the 
amount of adjusted loss due from them, respectively, were entitled 
in equitable proportions tosuch surplus of the dividends applicable 
to said bonds owned by the bank as may arise upon the foreclosure 
of the trust deed, and remain after payment of principal and inter- 
est of said bonds to the bank, and that the prayer of the complain- 
ants be denied, and that the right of the bank to hold and collect 
the bonds was firm and stable. From this decree the Phenix Insur- 
ance Company and the other complainants appealed to this court. 
We have no hesitancy in coming to the conclusion that the decree 
complained of is without error, either on principle or authority. 
The case involves only one single question: Does an insurer, who 
has paid a loss to a mortgagee that covers only a part of the 
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mortgage debt, acquire, as against the mortgagee, a right to de- 
mand and take from the mortgagee the evidences of the debt se- 
cured to the amount of the loss paid by the insurer, whether the 
mortgagee be able or not to obtain satisfaction of his debt from the 
remaining evidences of the debt? or, in other words, must not the 
creditor’s debt be paid in full before the insurer can take from him 
by subrogation, any part of that debt? The doctrine which is 
applicable to this case, and which squarely meets this question, is 
clearly laid down by Mr. Justice Story in pronouncing the opin- 
ion of the Supreme Court of the United States in Carpenter vs. 
Insurance Co. (16 Pet., 501), where the learned judge says : “No 
doubt can exist that the mortgagor and the mortgagee may each 
separately insure his own distinct interest in the property. But 
there is this important distinction between the cases, that, where 
the mortgagee insures solely on his own account, it is but an insur- 
ance of his debt, and if his debt is afterwards paid or extin- 
guished, the policy ceases from that time to have any operation, 
and even if the premises insured are subsequently destroyed by 
fire, he has no right to recover for the loss, for he sustains no 
damage thereby; neither can the mortgagor take advantage of the 
policy, for he has no interest whatever therein. On the other 
hand, if the premises are destroyed by fire before any payment or 
extinguishment of the mortgage, the underwriters are bound to 
pay the amount of the debt to the mortgagee, if it does not exceed 
the insurance. But then, upon such payment, the underwriters 
are entitled to an assignment of the debt from the mortgagee, and 
may recover the same amount from the mortgagor, either at law 
or in equity, according to circumstances.” And in Insurance Co. 
vs. Stinson (103 U. S., 25), Mr. Justice Bradley concludes the 
opinion with the remark: “ After a loss has occurred, and the in- 
surance has been paid sufficient to discharge the debt, the insurers 
may be entitled to be subrogated to the rights of the creditor 
against the debtor.” In a note to King vs. Insurance Co. (54 Amer. 
Dec., 696), the learned annotator says : “ The doctrine of the prin- 
cipal case, that the insurer is not entitled to demand such subroga- 
tion or assignment under a policy, * * * which does not ex- 
pressly provide for it, is the established law of Massachusetts, 
* * * and that doctrine seems to be adopted in May, Ins., § 456; 
Wood, Ins., 782; and in later editions of Mr. Phillips’s work (2 
Phil. Ins., § 1,712). But it must be admitted that the decided pre- 
ponderance of authority is against this doctrine, and in favor of 
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the insurer’s right of subrogation and assignment in such cases 
upon paying the loss, and, if necessary, the balance due on the 
mortgage.” Citing Fland. Ins., 400; Carpenter vs. Insurance Co., 
(16 Pet.,495); and numerous other authorities. The authorities de- 
monstrate the correctness of the decree appealed from, and we 
are therefore of opinion that the same must be affirmed. 


UNITED STATES CIRCUIT COURT OF INDIANA. 


SELLERS HOFFMAN, 
vs. 


MANUFACTURERS’ MUT. FIRE INS. CO., 


or Inpranapouis, Inprana.* 


In a policy containing the usual contribution clause, and occupying the space 
for the description of the property, was a printed form, reciting: ‘‘On 
stone building marked A on plan, $10,000. On stone building marked B 
on plan, $5,000” and so on, covering more than twenty items aggregatin 
$90,000, with privilege of other insurance. The policy further recitec 
that the company covered under the policy ‘‘to which this specification 
is attached and made a part thereof, 1-36th part of the above-named 
sums, amounting in the aggregate to $2,500.” 

Held, That the statement was not a representation or covenant that insur- 
ance should be maintained to the amounts specified opposite the several 
items, and the insured could not be held a co-insurer for the deficiency. 


Held, That the company was liable for the full proportion of the loss which 
its policy bore to the total amount of actual insurance. 


This action counts upon a policy of insurance issued by the de- 
fendant to the plaintiff on a number of buildings and their contents, 
situated near Kellyville Station in the State of Pennsylvania. 

By the terms of the policy the company agreed to indemnify 
Hoffman to the amount of $2,500, and there is a provision that it 
shall not be liable for a greater proportion of any loss upon the 
property described in the policy, than the sum insured therein bears 
to the whole sum insured thereon. And it is also provided that the 
insurance may be terminated by either party upon notice, etc. 

Following the statement that the amount of the insurance is 
$2,500, and occupying the space for the description of the property, 
there appears the following printed form:— 


* Case argued, March 6, 1889. 
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SELLERS HOFFMAN. 


On Stone Building marked A on plan, including Stone Addition and 
Stone Stairway House 

On Stone Building marked B on plan, including Stone Stairway House.. 

On Stone Building occupied as Picker House and Carding Room 

On Stone Building occupied as a Machine Shop.. 

On Stone and Frame Building occupied as a Dye House 

On Stone Building, including Stack, occupied as a Boiler and Engine 
House...... 


On Stone Building occupied as a Storehouse and Stable.......... 

On Machinery of every description, also shafting, pulleys, hangers, 
couplings, belting, piping, water wheels, pumps, drums, gearing, 
tanks, hose, shuttles, heddles, reeds, bobbins, spools, press boards, 
press papers, tools, implements, appurtenances, furniture, fixtures 
and machinery supplies, contained in building marked A on plan, 
and in the Stone Addition and Stove Stairway House 

On Machinery and other items as above described, contained in build- 
ing marked B on plan 

On Machinery and other items as above described, contained in build- 

; ing occupied as a Picker House and Carding Room 

On Machinery and other items as above described, contained in build- 
ing occupied as a Machine Shop 

On Machinery and other items as above described, also tubs and vats, 
contained in building occupied as a Dye House 

On Machinery and other items as above described, contained in Pack- 
ing and Finishing House Building 

On Machinery and other items as above described, also Engine, Boil- 
ers, and all connections, contained in building occupied as an 
Engine and Boiler House 

On Stock and Materials of every description, raw, manufactured, un- 
manufactured, and in process of manufacture, contained in build- 
ing marked A on plan, and in Stone Addition 

On Stock and Materials as above described, contained in building 
marked B on plan.... 

On Stock and Materials as above described, contained in building oc- 
cupied as a Picker House and Carding Room 

On Stock and Materials as above described, contained in building oc- 
cupied as a Dye House..... 

On Stock and Materials as above described, contained in building 
occupied as a Dye House 

On Stock and Materials as above described, contained in building oc- 
cupied as a Packing and Finishing House.................-.....- 

On Stock and Materials as above described, contained in building 
occupied as a Storehouse and Stable 


1,500 


2,000 


$90,000 
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All situate on. the Philadelphia and Baltimore turnpike, about one-quarter 
of a mile from “ Kellyville Station,” on the Westchester and Philadelphia 
Railroad, Delaware Co., Penn., known as the ‘Kellyville Works,” and occu- 
pied as a cotton mill. 

Reference is had to Hexamer’s Plan, Nos. 661 and 662. Privilege to make 
additions, alterations, and repairs, to run until 9 o’clock P. M., and to make 
other insurance without notice until required. 

It is understood and agreed that the Manufacturers’ Mutual Fire Insurance 
Company, of Indianapolis, Indiana, covers under their policy, No. 02,297 to 
which this specification is attached, and made a part thereof, 1-36th part of 
the above nafned sums, amounting in the aggregate to twenty-five hundred 
($2,500) dollars. C. B. Funston, Sec’y. 


It appears that on August 24, 1888, fires occurred in all of the 
several properties mentioned in this form, by which the plaintiff 
sustained losses to the amount of fifty-one thousand dollars; and at 
that time he had other insurance to the amount of fifty-seven thou- 
sand five hundred dollars, making a total insurance of sixty thou- 
sand dollars. 

The plaintiff claims that the defendant is liable for twenty-one 
hundred and seventy-five dollars, being the proportion of $2,500 to 
$60,000, the amount of insurance outstanding at the time of the loss. 

The defendant, by its third paragraph of answer, admits a liabil- 
ity for fourteen hundred and sixteen dollars and fifty-two cents ($1,- 
416.52), being two-thirds of the amount sued for, claiming that the 
printed form with the values annexed to it, amounting to ninety 
thousand dollars, amounts to an agreement by the plaintiff to main- 
tain an insurance of $90,000 on the property, and to become a co- 
insurer with the defendant for such amount as the actual insurance 
at the time of the loss fell short of this; and as there then existed 
but sixty thousand insurance, it is insisted that the plaintiff should 
bear one-third of the loss. It is also stated in the answer that at 
the time the policy sued on was issued, the plaintiff actually had 
$90,000 of insurance on the properties, and afterwards, without no- 
tice to the defendant, canceled $30,000. 


Morris, Newsercer & Curtis, Attorneys for Plaintoffs. 
Snare & Atieman, of Philadelphia, of Counsel. 
M. T. Brown and Vinson Carter, Altorneys for Defendant. 


Woops, J. 
The court does not accede to the proposition that the statement 
furnished by the assured, when inserted in the policy became either 
& representation or a covenant by the assured that he had, or in- 
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tended to procure, and would maintain insurance upon the several 
pieces of property described, to the respective amounts set opposite 
each; for if such representations were conceded, does the court 
think the consequences contended for would follow. In the absence 
of any corresponding covenant or condition in the contract, a mere 
representation of intention in respect to future acts or conduct 
creates no obligation and affords no ground of relief from an agree- 
ment. It is alleged in the answer that when this policy was written 
the complainant had other insurance to the amount of ninety thou- 
sand dollars, but that can hardly affect the question, there being in 
the policy no stipulation or condition that any particular amount 
of insurance should be maintained. Demurrer sustained. 


COURT OF APPEALS OF MARYLAND. 


RITTLER 
Us. 
SMITH.* 


S. was indebted to R. in the sum of about $1,000, and S. being insolvent, R. 
took out certificates of insurance in his favor on the life of 8. in four mut- 
ual aid associations, aggregating on their face the sum of $6,500, on 
which R. paid the premiums. On the death of 8., R. collected from these 
insurances $2,124, which was apparently all that could be collected ac- 
cording to their terms and the financial condition of the associations. 
The balance remaining in the hands of R. after his debt and expenses 
were settled amounted to $474. Suit was brought by the administratrix of 
S. to recover this balance. 

Held, That the disparity between the debt and amount of insurance may be so 
great as to stamp the latter as a wager and entitle the representatives of 
the insured to recover the excess. But in this case the disparity was 
more apparent than real. The amount to be paid depended on the num- 
ber and solvency of members, while the creditor by taking them out was 
liable to assessment as a member. 

Held, That in view of the character of the certificates and of the associations, 
the disproportion was not so great as to stamp the transaction as a wager, 
and the creditor was entitled to retain the whole amount collected. 


* Decision’ by Miller, J., February 21, 1889. 
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COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


CHARLES F. BERWIND anv Orumrs, Appellants, 
U8. 
GREENWICH INS. CO., Respondent.* 


There is always an implied warranty that the vessel is seaworthy at the in- 
ception of the risk, when insured in port, and it is immaterial thereafter 
what her condition is during the voyage. When such seaworthiness is 
shown a prima facie case is made out. 


But in time policies there is also an implied warranty that the vessel will be 
kept seaworthy so far as circumstances will allow. 


Generally under time policies the burden of proof of unseaworthiness is on 
defendant, but where this risk is excepted from the contract, it is on the 
plaintiff. 

When there was no evidence that a canal-boat under a time policy was sea- 
worthy upon leaving port, and she sprang aleak and sank suddenly, and 
Mit: 20 apparent cause, on her trip in smooth water, no recovery can 
be had. * 


Gero. B. Apams, for Appellants. 


Witnetms Mynperse, fur Respondent. 
Brown, J. 


Upon the trial of this action the complaint was dismissed upon 
the grounds, first, that the proof failed to show the seaworthiness 
of the vessel at the time of the loss ; and‘ second, that plaintiffs 
had failed to give to defendant prompt notice of the disaster. 

The action was upon a time policy, issued by defendant, whereby 
it insured the plaintiffs upon the canal-boat Eureka for the term of 
one year from July 5th, 1883. The particular perils insured against 
were of the “inland lakes, rivers, canals, and fires,” excepting per- 
ils and losses arising from rottenness, inherent defects, and other 
unseaworthiness.” 

The evidence introduced by the plaintiffs showed that the boat 
was seaworthy at the inception of the policy. It further showed 


* Decision reudered, April 23, 1889. 
VOL. XVIII.—24, 
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that it was repaired on July 28th, and on August 28th, and at the 
latter date was in good order and in a seaworthy condition. That 
from the last named date, it was employed in transporting coal 
from South Amboy to New York City, carrying about two hundred 
and forty tons in a load, and making a round trip between the 
points named about once a week. That it left South Amboy in 
the evening of October 19th, loaded with coal, and about three 
o'clock on the morning of the following day, while being towed by 
a steam-tug near Governor’s Island in New York Bay, suddenly 
and unaccountably sprung aleak and immediately sank. 

It was also proved that it was the captain’s duty to report any 
defect in, or needed repairs to the boat to the plaintiffs’ superin- 
tendent, and that none had been reported, and there was no proof 
as to her condition subsequent to August 28th. The captain was 
not called as a witness and no explanation was given for his ab- 
sence from the trial. 

In every case of marine insurance by a general policy covering 
all perils of the sea, where the vessel insured is in port, there is an 
implied warranty that the vessel is seaworthy at the inception of 
the policy. It is a condition precedent to the risk, and if the ves- 
sel is not seaworthy the policy does not attach. 

In an action to recover for a loss upon such a policy, where the 
fact of seaworthiness at the time of issuing the policy is shown, it 
is immaterial what the vessel’s condition is thereafter during the 
voyage, as loss from unseaworthiness is among the perils insured 
against. 

The plaintiffs, under such a policy, make out a prima facie case 
by showing seaworthiness at the inception of the risk. But in 
time policies there is implied a warranty that the vessel will be 
kept in repair and made seaworthy at all times during the contin- 
uance of the risk, so far as that is reasonably possible, and this im- 
plied covenant imposes upon the insured the duty of active dili- 
genceto keep the vessel in good order and in a seaworthy condition: 
2 Parsons on Maritime Law, p. 147, and cases cited in note on 
page 148, etc. 

It is doubtless true that under a general time policy, insuring 
against all perils of the sea, unseaworthiness subsequent to the at- 
taching of the policy is a defense, the burden of proving which is 
upon the defendant, and that the plaintiffs need offer no proof 
thereof as a part of their case, but in the policy in suit loss from 
unseaworthiness is among the excepted risks, and it was, therefore, 
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incumbent upon the plaintiffs to show that the loss arose from 
some of the perils covered by the policy, and to make out their 
case, some evidence was necessary from which the jury could infer 
that the sudden sinking of the boat was not due to defective struct- 
ure or condition. 

In determining whether the trial court properly disposed of the 
complaint on this ground, it is not necessary to go to the extent 
of the learned general term and hold that the boat must be shown 
to be seaworthy when lost, but it certainly was necessary for 
plaintiffs to show that it was seaworthy when it left South Amboy 
on its last trip to New York. At that point, the boat was without 
cargo, and full and ample opportunity existed with very slight in- 
spection, to ascertain whether her hull was tight and capable, with 
the cargo she was to take on boat, to navigate the waters of New 
York Bay. The question for the trial court to determine, therefore, 
was whether the jury would have been justified from the evidence 
before it, in inferring that when the boat left South Amboy it was 
in a seaworthy condition. We think the evidence did not warrant 
such a conclusion. There was no evidence of her condition for two 
months prior to the disaster, and it affirmatively appeared that the 
boat was old and subjected to heavy strains, and one of the plaint- 
iffs’ witnesses testified, that it might be strained in loading or un- 
loading, and one heavy cargo might render it unseaworthy. It 
appeared that it sprang aleak suddenly, and sank in fair weather 
and smooth water. Under such facts no recovery can be had. 

If it appears that the vessel shortly after sailing becomes leaky 
and unfit to perform her voyage, and sinks without encountering 
any peril or storm, this is presumptive evidence of unseaworthi- 
ness: 2 Arnold on Ins., 1,345; Van Wickle vs. Mechanics & Trad- 
ers’ Ins. Co., 97 N. Y., 350; Wright vs. Orient Mutual Ins. Co., 6 
Bosw., 269. 

The plaintiffs might have rebutted this presumption by showing 
the cause of the disaster, or if that was impossible, by showing 
that the boat was in good condition before it was loaded at South 
Amboy, but having rested their case without proof of any kind on 
this point, the court properly held that there was no question for 
the jury, and that the presumption of unseaworthiness from the 
sudden sinking of the vessel was conclusive. 

Our conclusion upon this branch of the case renders unnecessary 
any discussion of the question, whether the condition of the policy 
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requiring prompt notice of the disaster to be given to the defend- 
ant, was complied with. The case was properly disposed of at the 
trial, and the judgment should be affirmed with costs. All concur. 


SUPREME COURT OF KANSAS. 


CONTINENTAL INS. CO. or New York, 
vs. 
PIERCE.* 


The allegations of any appointment or authority, appearing as new matter in 
a reply, shall be deemed to be controverted by the adverse party, as upon 
direct denial verified by the affidavit of the party, his agent or attorney, 
without the filing of any pleading. 

Parol evidence is admissible to show that the statements given by the insured 
to the agent of an insurance company were different from those he trans- 
scribed in the application he sent to the company. 


The statements of an agent of an insurance company upon the back of a blank 
application, fevniohed its agents by the company, and in answer to certain 
printed interrogatories to such agent, are admissible in evidence to show 
what personal Enowiledge he had of the property insured at the time the 
application was taken. 

If, after hearing a full and truthful statement of the condition of the property 
insured from the owner, an agent of an insurance company fills the blanks, 
in a printed form of application furnished him by the company, with mis- 
representations and false statements, and the insured signs the same 
without knowing its contents, and without other fault than that he relied 
upon the agent to write down his statements correctly, and pays the pre- 
mium, obtains a policy, and sustains a loss, held, the company is estopped 
from denying its liability under the policy; and, further held, that the 
signing of the application under such circumstances will not prevent a 
recovery by the insured, as the transcribing such statement will be 
ee to be the act of the company by its agent, and not that of the 
insured. 


Where an agent of an insurance ope ee insurance, in describing 
the property insured, falsely, and without the knowledge of the insured, 


fills the blanks in the printed forms of ———— of the company, he is 


the agent of the company in taking such application, and not of the in- 
sured, although there is a stipulation on the face of such application 
that the description of the property is made by the owner, or by his 
authority. 

Where it is provided in a policy that the statements in an application are 
warranties, and if any of them are false the policy shall be void, it is not 
forfeited when its own agent makes all the false statements contained in 
the application, and there was no fraud or attempt to deceive on the part 
of the assured. 


* Syllabus by Holt, C., May 4, 1888. 
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‘SUPREME COURT OF WISCONSIN. 


BLAKE OPERA HOUSE CO. er at. 
Us. 
HOME INS. CoO.* 


Where it is sought to show that a policy of insurance on the property of, and 
in favor of, a corporation was so drawn by mistake, and was really in- 
tended to cover merely the interest of a stockholder in such corporation, 
to whom the loss was made payable, it is incumbent on the insurance 
company to prove the mistake by evidence entirely plain and convincing, 
beyond reasonable controversy; otherwise, the policy must be held to ex- 
press correctly the intention of the parties. 


The complaint is upon a policy of insurance issued by the defend- 
ant to the plaintiff company, with the loss payable to the plaintiff, 
Lucius S. Blake, as his interest might appear. The answer, among 
other things, alleged as a counter-claim, in effect, that the contract 
was wholly between the defendant and Blake, who paid the pre- 
mium, and was to insure his interest as a stockholder of the com- 
pany, and that the policy should have run to him accordingly, but 
that by mistake it was issued as stated, and by reason of such mis- 
take a reformation of the policy was prayed. The plaintiffs replied 
to such counter-claim. The cause was tried by the court, and the 
testimony taken was voluminous. At the close of the trial of the 
equitable cause of action alleged in the counter-claim, the court 
found as matters of fact, in effect, that at the times mentioned Blake 
was a large stockholder of the company ; that the company owed 
him $700, and he was liable as indorser on its paper to tbe amount 
of $30,000; that February 6, 1884, the defendant, in consideration 
of $30 to be paid, made and delivered to the company its policy, 
whereby it insured the company against loss or damage by fire for 
the period of one year in the sum of $1,000, payable as stated; that 
said Blake did not apply to the defendant’s agent for such insurance 
to him as such stockholder, nor represent to such agent that he was 





* Decision rendered, March 12, 1889.—From N. W. Reporter 
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such stockholder, nor request insurance to protect him as such; 
that Blake at the time, in fact, owned one-fourth of the stock, and 
the same was known to such agent; that the company had at the 
time other insurance to the amount of $48,000 in various companies; 
that as he was a director of the company, and was about to go out 
of the State, he applied to the defendant’s agent for additional in- 
surance on the company’s real and personal property in the amount 
of the policy as stated in the complaint, with “the loss, if any, by 
request of assured, payable to L. S. Blake;” that it had previously 
been agreed by the directors of the company that any of them might 
take out such additional insurance upon the property of the com- 
pany, payable to himself, by paying the premium, as the company 
had no money to pay the same; that Blake took said imsurance, and 
paid for the same, in pursuance of such agreement; that the con- 
tract was in fact between the defendant and the company; that 
there was no mistake made in the wording of the policy; that it 
was never intended by the defendant, or its agent, or Blake, that 
the policy should be written as insuring Blake’s interest in the com- 
pany; that Blake made no other contract of insurance with the de- 
fendant than the one thus found; that the main object of Blake in 
so obtaining said insurance was to protect his own interest as such 
stockholder and creditor of and indorser for the company. As con- 
clusions of law, it was found that said policy should not be reformed 
nor changed in any manner, but that the same should stand and re- 
main in all of its terms and conditions as it was when issued and 
delivered; that the plaintiffs were entitled to the costs of the trial of 
said equitable issue, and to judgment for said costs; and judgment 
was therein ordered accordingly. Thereupon the issues of law were 
tried by the court without a jury, and upon such trial the court 
found as matters of fact, in effect, that the policy was made and de- 
livered as above stated; that December 28, 1884, the property 
thereby insured was totally destroyed by fire; that January 22, 1885, 
the plaintiffs made and forwarded by mail to the defendant due 
and formal proofs of loss under the policy, and in accordance with 
its terms, and that no part thereof had been paid; that the value of 
the property insured exceeded the total amount of insurance 
thereon; that Blake’s interest in the property so destroyed was— 
First, as a stockholder of the capital stock to the amount of $15,000; 
and, secondly, as a creditor of the company to the amount of $1,- 
240 at the time of the loss, and interest. And as conclusions of 
law, in effect, that the defendant was indebted to the plaintiffs in 
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the sum of $1,000, with interest from March 22, 1885, and to judg- 
ment therefor, with costs. From the judgment entered in the case 
in accordance with such conclusions the defendant brings this appeal. 


Winger, Fianpers, Smita, Borrum & Viuas, and Epwin Waite 
Moors, for Appellant. 
Fisu, Dover & Fisu, for Respondents. 


Cassopay, J. (after stating the facts as above.) 

It was certainly competent for the parties to make the contract ef 
insurance in the form it was executed. This is, in effect, conceded. 
Undoubtedly, it would have been competent for the defendant to 
have insured Blake’s interest in the company as a stockholder by a 
policy issued directly to him, if such had been the contract. It is 
claimed that such was in fact the contract made, but that by rea- 
son of a mistake in writing the policy it was issued to the company, 
and insured its property against loss by fire, with the “loss, if any, 
by request of the assured, payable to L S. Blake,” aforesaid. Until 
reformed, the policy as drawn was certainly conclusive upon all the 
parties that the contract was with the plaintiff company, and insured 
its property against loss by fire: Gullett vs. Insurance Co., 73 Wis., 
2u3; 41 N. W. Rep., 78. The learned counsel for the defendant con- 
cedes such to have been the presumption until overborne by the 
testimony. It is, moreover, conceded that such proofs, to over- 
come such written evidence, “must be entirely plain and convinc- 
ing beyond reasonable controversy; otherwise, the writing will be 
held to express correctly the intention of the parties.” This re- 
duces the whole question involved to one of fact, to be determined 
from the evidence. Aftera very careful reading of the printed case; 
we are unable to hold that there is any such clear preponderance 
of evidence of mistake as would authorize us to disturb the findings; 
on the contrary, we are forced to the conclusion that the findings 
are supported by the evidence. A discussion of the facts would be 
of no benefit to any one. The judgment of the circuit court is af- 
firmed. 





Report of Decisions. 


SUPREME COURT OF IOWA. 


Us. 
HAWKEYE INS. CO.* 


Judgments which appeared unsatisfied of record, but which the evidence 
showed to be satisfied, are not a breach of warranty that there was no 
encumbrance. 


An action pending by a judgment creditor of a former owner, to subject the 
property to a judgment against such owner, on the ground of fraudulent 
conveyance, is not an encumbrance within the policy, nor was it a breach 
of warranty that the insured was sole and undisputed owner. 


Grorce R. Sanperson, fur Appellant. 

Craig, McCrary & Craia, Sesert M. Casey, and Van VaALKENBERG & 
Hamitton, for Appellee. 

Reep, J. 

Plaintiff expressly warranted the truth of the statements contained 
in her application for insurance. One of the statements contained 
in the application is that the property was not encumbered; another 
is that plaintiff was the undisputed owner of the property. Defend- 
ant pleaded that there was a breach of the first warranty, in that 
certain judgments against George Armknecht, a former owner of 
the property, remained unsatisfied when the application was signed, 
and were liens upon the property; and that there was a breach of 
the other warranty, in that an action by a judgment creditor of 
said George Armknecht was pending when the application was 
signed. to subject the property to the satisfaction of his judgment, on 
the ground that the conveyance of the property by Armknecht to an 
intermediate grantee, and by that grantee to plaintiff, was for the 
purpose of hindering and delaying the plaintiff in the action in the 
collection of his debt. 

1. On the trial, defendant introduced in evidence the records of 
four judgments in the District Court of Lee County against George 





_- 
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Armknecht, which were rendered while he owned the property. It 
did not appear by the records that the judgments had ever been 
satisfied. It was proven, however, that execution had issued on two 
of the judgments before plaintiff made the application for the insur- 
ance, and that the sheriff had collected and paid over to the 
plaintiffs the amount of the judgments. It was also proven that 
Armknecht held the receipts of the plaintiffs in the other cases, 
acknowlédging satisfaction of their judgments. These receipts also 
bore date earlier than plaintiffs’ application for the insurance. It 
has not been seriously contended in this court that the principal of the 
judgments had not been satisfied. But it was contended that the 
evidence did not show the payment of the costs in the several cases. 
But we think that the reasonable presumption from the facts proven 
is that the costs were paid. The uniform custom is for the sheriff, 
when he has collected money on execution, to apply a sufficient 
amount thereof for the satisfaction of the costs before paying 
anything over to the execution plaintiff. And when a judgment 
creditor acknowledges full satisfaction of his judgment, the pre- 
sumption, inasmuch as the judgment for costs is in his favor, is that 
he has received the amount of the costs. We think it clear, there- 
fore, that the first breach of warranty alleged by defendant is not 
established by the evidence in the case. 

2. The action in equity to subject the property to the satisfac- 
tion of the judgment against Armknecht had been pending for more 
than a year when plaintiff made application for the insurance. It 
was alleged in the petition that Armknecht owned the property 
when he contracted the debt evidenced by the judgment, which the 
plaintiff in the action had recovered against him; that before the 
judgment was rendered he conveyed the property to his wife, who 
subsequently conveyed it to plaintiff; and that each of said convey- 
ances was without consideration, and was executed for the fraudu- 
lent purpose of hindering and delaying the creditors of Armknecht 
in the collection of their debts. The relief demanded was that the 
property be subjected to the satisfaction of the plaintiffs judgment 
against Armknecht. 

The important question in the case is whether there was a breach 
of plaintiff's warranty that she was “the sole and undisputed owner 
of the property” by reason of the pendency of that action. We are 
of the opinion that this question should be answered in the nega- 
tive. This conclusion follows necessarily, we think, from a consid- 
eration of the character of the proceeding, and the relief demanded. 
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It was not averred in the petition that Armknecht retained any in- 
terest in the property, nor was relief sought upon the ground that 
plaintiff had not acquired the full ownership of it; but the claim was 
that, owing to the motives and intentions of the parties in executing 
and and accepting the conveyances, the property in her hands should 
be subjected to judicial sale for the payment of the debt. The 
plaintiffs in the action did not claim that they had any interest in or 
a lien on the property. Their judgment was not a lien upon it, for 
by their own showing the debtor had parted with all interest before 
the judgment was rendered. If they had prosecuted their action to 
a successive issue, they would have acquired a lien, it is true, but 
such lien would have existed, not by virtue of the judgment against 
Armknecht, but would have been created by the decree aguinst 
plaintiff: Howland vs. Knox, 59 Iowa, 46; 12 N. W. Rep., 777. The 
warranty relied on is not against incumbrances existing or asserted, 
but is a warranty of undisputed ownership, and was not broken by 
the pendency of the action, which, as we have seen, did not dispute 
plaintiff's ownership, but sought only the establishment of a lien. 

There was evidence introduced on the trial which tended to prove 
that the plaintiffs in the equity action had abandoned their suit, 
although it had not, in fact, been discontinued; but, as the judgment 
is supported by the view we have considered, we deem it unneces- 
sary to go into the question as to its sufficiency. Affirmed. 


SUPREME COURT OF CALIFORNIA. 


MERRILL LODGE, I. O. G. T., 
vs. 


ELLSWORTH er at.* 


The constitution of a benevolent society provided that a subordinate lodge 
which failed to do certain things “ shall be deemed an extinct lodge, and 
its charter shall be forfeited.” 


Held, That where a subordinate lodge is incorporated under the laws of the 
State, it can be deprived of legal existence only in conformity with the 
laws of the State. Its suspension by the Grand Lodge gives the latter no 
legal rights in property belonging to the subordinate lodge, and no right 
to take possession and manage the same. The management of the affairs 
of the subordinate lodge belongs to its own officers, and in case of mis- 
conduct. legal steps should be taken for their removal. 


* Decision. by Hayne, C., January 28, 1839, 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FORD ) 


vs. ) 


UNITED STATES MUTUAL ACCIDENT 
RELIEF CO.* 


The plaintiff was insured against accident as a merchant. On the occurrence 
of an accident he was informed by the agent that being so insured, he 
could not recover for injuries received as a leather cutter, and he there- 
upon surrendered the policy for a new one, insuring him as a leather cut- 
ter and merchant, which the jury found had been issued under agreement 
with the secretary that it was to apply to the injuries already received. 


Held, That such an agreement and substitution was within the power of the 
company. 

The second policy recited that he was insured in the medium class, which ac- 
cording to a classification on the back did not expressly include leather 
cutters, and it provided that in order to recover he must be wholly dis- 
abled from the prosecution of any and every kind of business pertaining 
to the occupation under which he was insured. 


Held, That the classification on the back of the policy could not control the 
éxpress stipulation on its face. 


Held, That in order to recover, the insured must be totally disabled both as a 
cutter and merchant. 


The facts in this case sufficiently appear in the syllabus.—Eb. Ins. 
Law Journat. 
J. E. Peart and J. R. Samira, for Plaintiff. 


I. F. Corsy, for Defendant. 
C. ALLEN, J. 


1. No question was raised at the trial as to the authority of the sec- 
retary to represent the company, and none is open here. The 
only question before us, as to the validity of the new or substituted 
policy, is whether it was beyond the power of the company itself to 
issue the new policy after the plaintiff's accident had occurred; and 
we can have no doubt upon this point. In the original policy the 
plaintiffs occupation was not correctly stated. There was no men- 
tion that he was a leather cutter, and yet his injury was received 


* Decision rendered, January 1, 1889. 
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while pursuing that part of hisoccupation. How this mistake hap- 
pened to be made is not stated. The new policy was issued for 
the purpose of correcting it; and, without inquiring whether there 
were sufficient facts to show that the company might have been com- 
pelled in equity to make the correction, it clearly had the power to 
do so: Mead vs. Davison, 3 Adol. & E., 303; Spalding vs. Conant, 
146 Mass., 292. 

2. The more difficult question is whether the ruling was right 
that the plaintiff was insured only as a leather cutter, and that he 
was entitled to recover, if wholly disabled from the prosecution of 
that occupation. The policy upon its face describes the insured as 
“by occupation, profession, or employment a leather cutter and 
merchant.” It then provides, among other things, that “if the in- 
sured shall sustain bodily injuries, * * * whichshall * * * 
immediately and wholly disable and prevent him from the prosecu- 
tion of any and every kind of business pertaining to the occupation 
under which he is insured,” then he is to be indemnified in the sum 
of $15 per week. The policy then goes on to recite that ‘he is in- 
sured under classification medium,” but that engaging in a more 
hazardous occupation will not wholly vitiate the policy, but, in such 
case, he shall receive only a proportionate compensation. On the 
back of the policy is a classification of risks, in which the “ pre- 
ferred ” class, which is most liberal in its indemnity to the insured, 
includes “merchant;” and the “medium” class, which provides 
for less indemnity, does not in terms include “leather cutter.” The 
classification of risks upon the back of the policy cannot have the 
effect to control the express stipulations on its face. The plaintiff 
was insured as a leather cutter and merchant. He was described as 
having this twofold occupation. To be entitled to recover a weekly 
indemnity, he must be wholly disabled from the prosecution of any 
and every kind of business pertaining to the occupation under 
which he was insured; that is, the twofold occupation of leather 
cutter and merchant. Such twofold occupations are not rare. 
Many kinds of business include buying and selling as well as man- 
ufacturing; the whole being done by the same person. The fact 
that leather cutting is more hazardous than the mercantile portion 
of the insured’s business, undoubtedly served to fix the classification 
and the rate of indemnity, but cannot control the provision in respect 
to the disability which shall entitle him to that indemnity. One of 
the appended provisions on the face of the policy is that he shall 
not be entitled to indemnity “beyond the money value of his time.” 
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His time during his disability may have been used by him as a 
merchant to greater profit than if he had continued at his occupa- 
tion of leather cutting. The meaning and purpose of the specifica- 
tion that he is insured under the “ medium” classification are not 
that his occupation is specified under that classification, for it is 
not; nor is the specification necessary to show the amount he is to 
receive in case of an accident resulting in death or temporary dis- 
ability, for that has already been distinctly stated just before. But 
this specification derives its chief significance from the provision 
which follows, relating to his engaging in some occupation more 
hazardous than those enumerated in that classification. It does not 
do away with the statement that he is insured as a leather cutter 
and merchant. On the whole, we are of the opinion that, to entitle 
the plaintiff to recover, he must show a disability both as a leather 
cutter and as a merchant. Exceptions sustained. 


SUPREME COURT OF NORTH CAROLINA. 


vs. 
PROVIDENT LIFE ASS’N.* 


It was alleged in the application that the plaintiff beneficiary was a first 
cousin to the applicant. The application was refused on that ground, 
and in reply to a letter of the secretary that the plaintiff had no insur- 
able interest unless the party insured was indebted to him and dependent 
on him for support, the insured wrote that the beneficiary was both a 
creditor and friend on whom he was dependent. The beneficiary was a 
creditor, but was not dependent. 


Held, That the letter was not a part of the application, but was admissible as 
evidence of fraud. 


Held, 'That the beneficiary being a creditor, the question of his dependency 
was not material, and could not affect the application. 

Held, That the letter was not a part of the application, and its false statement 
if immaterial, would not vitiate the contract, and whether written by the 
insured or the beneficiary, the dependency of the insured, so long as he 


ae debtor, could not be deemed material or an inducement to the con- 
ract. 


Evidence of the secretary that the insurance was only agreed to in consequence 


of the representations in the letter, was immaterial and properly ex- 
cluded. 


* Decision by Davis, J., October 22, 1888. 
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COURT OF APPEALS OF MARYLAND. 


ORIENTAL INS. CO. 
Vs. 
GLANCEY.* =; 


The certificate of a benevolent society provided that all suits should only be 
for the benefit of an assessment made by the proper officers ; that if the 
amount of an assessment should be less than the sum named in the certi- 
ficate it should be received in full of all demands; and that the amount of 
such assessment was subject to certain specified reductions for expenses, 
ete. 


Held, Where an assessment had been made on the ground of fraudulent appli- 
cation, it was not error to refuse to instruct that recovery must be limited 
to such amount as would have been realized if an assessment had been 
made, for there was no way of knowing what such amount would have 
been. Under proper pleadings, recovery of damages for refusal to assess 
could have been had. 

Cuar.es L. Witson, for Appellant. 

Taxsor J. Atbert and W. M. Maring, for Appellee. 

Irvine, J. 

This is an action of assumpsit based upon a certificate of member- 
ship ina mutual life insurance company. The certificate is not fully 
set out in the declaration, but is referred to as numbered 783. The 
declaration alleges that it promises to pay $500 upon the death of 
the insured, Mrs. McGinty, to one Michael Glancey, upon compli- 
ance with certain conditions during the life of Mrs. McGinty, which 
conditions are alleged to be set out in the certificate and applica- 
tion therefor. These conditions are averred to have been complied 
with, and the death of the assured is alleged to have occurred, but 
the defendant is alleged to have neglected and refused to pay the 
$500 insurance money. ‘The certificate and application for it are 
not, by profert, made part of the declaration. Had they been made 

part of the record, under the authority of Curtis vs. Benefit Co. (48 

Conn., 98), which was approved in Earnshaw’s Case (68 Md., 465), the 

judgment could properly be arrested because of the variance be- 


* Decision rendered, January 10, 1889. 
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tween them and the narr. But, not having been made part of the 
record, the motion was properly overruled. Indeed, they might 
have been excluded as evidence for the same reason, but no objec- 
tion seems.to have been made to them as evidence, and on that 
score there is nothing for us to review. 

The bill of exceptions presents but one question, namely, the cor- 
rectness of the court’s action in rejecting the defendant’s prayer, 
which was the only prayer offered at the trial. That prayer is as 
follows: “Ifthe jury shall find for the plaintiff, their verdict can be 
for such sum only as they find would have resulted from the collec- 
tion of an assessment at the time of the death of Mrs. McGinty, and 
the division of the proceeds among all the beneficiaries entitled pro 
rata according to the face of their policies, after deducting from the 
sum collected such sums as they shall find the company entitled to 
deduct for the expense fund according to the terms of the policy.” 
By the express terms of the agreement between the parties, as stated 
in the application, which is made a part of the certificate, it was 
stipulated “that all suits shall only be for the benefit of an assess- 
ment made by the proper officers of the association.” It was also 
agreed by the insured in these words: “Iftheamount of one mor- 
tality assessment paid by all the members holding certificates in 
force at the time of my death shall be less than the sum named in 
this application, then the amount of such assessment shall be re- 
ceived in full of all demands on account of this contract.” By an- 
other provision in the certificate this amount so realized was again 
to .be reduced by deduction of 25 per cent for expense account. 
The same clause also provides for a reduction of a certain per cen- 
tum for a reserve fund, which last reduction had in practice been 
abandoned. There were two policies on Mrs. McGinty’s life; hence 
whatever sum would be realized by assessment because of her death 
would be distributable pro rata to the beneficiaries. But in fact 
there was no assessment made on account of her death. Indeed, it 
was refused on the ground of fraudulent representations in the ap- 
plication. This defense was set up in the pleading, but seems to 
have been abandoned for lack of proof. There were some assess- 
ments after Mrs. McGinty died, because of the death of other per- 
sons, but those proceeds were applicable to other policies, and not 
to those of Mrs. McGinty. As under the contract the plaintiff could 
only sue for the benefit of an assessment on account of her death, 
and no assessment was made, the measure of recovery in the case, 
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as made, was not such as was set out in the prayer. If the plead- 
ings had made a proper case, the plaintiff would have been entitled 
to recover for the neglect to make an assessment; but that aspect is 
not before us. There was no evidence how many members there 
were in good standing at Mrs. McGinty’s death. How many would 
have responded and paid up when she died, if called upon, does not 
appear. The number that did respond some time afterwards, on 
the death of somebody else, does not establish a measure of recov- 
ery because of her death. The only certain way of knowing that, 
would have been by ussessment when her death occurred, or be- 
cause of it. The prayer does not call the pleadings into review, and 
all the court could do was to reject the prayer as offered, and leave 
counsel to their own devices before the jury. Upon what theory 
recovery was had we do not know; but there is nothing before us 
which will justify a reversal of the judgment. Judgment aftirmed. 


UNITED STATES CIRCUIT COURT. 
SOUTHERN DISTRICT OF NEW YORK. 


JOHN S. KIDD 
US. 


GREENWICH INS. CO.* 


An open policy was written on excess of value above $20 per barrel on spirits 
to be forwarded by a carrier, $150 to be deducted 1n all cases in lieu of 
average, the insurer to be subrogated to the extent of amount paid, and 
any act of the insured tending to defeat or reduce the claim to subroga- 
tion, to forfeit the insurance. Seventy-five barrels covered by the policy, 
ot the value of $7,308, was forwarded at a stipulated valuation with the 
carrier of $20 per barrel. 

Held, That the reduced valuation for purposes of carriage did not defeat the 
policy. The latter provided only that an existing liability with the car- 
rier should not be diminished when perfected ; not that such liability 
should be perfected. 


* Decision by Wheeler, J., June 21, 1888. 





Day vs. Dwelling-House Ins. Co. 


SUPREME JUDICIAL COURT OF MAINE. 


US, 
DWELLING-HOUSE INS. CO.* 


A Maine statute declares that the agents of all insurance companies shall be 
regarded as in the place of the company in all respects regarding any in- 
surance effected by them, and that all provisions to the contrary in the 
policy shall be void. 


Held, That the statute applies to agents appointed to investigate fires and 
adjust losses, as well as to those effecting the insurance, and a policy pro- 
vision that no act of an agent, other than the president or secretary, shall 
be deemed a waiver, is void. 


Held, That a letter written by an adjuster to show that proofs were delayed 
at his request is admissible. 


L. M. Sraprzs, fur Plaintiff. 
W. H. Hizroy, for Defendant. 
Watton, J. 

This is an action on a fire-insurance policy. A trial has been 
had, and a verdict returned for the plaintiff. The case is before 
the law court on motion and exceptions by the defendant. We 
think the motion and exceptions must be overruled. 

1. The evidence of fraud, or of a fraudulent burning of the build- 
ings insured, is very weak,—too weak to predicate a verdict upon. 

2. The insurance company excepts to the admission in evidence 
of a letter from an agent of the company to the plaintiff's attor- 
ney. It appears that the fire occurred October 6, 1886; that notice 
of the fire was given to the defendant’s agent the next day, but that 
what is commonly called the “ proof of loss” was not furnished till 
the next April. The defendant's attorney insisted at the trial that 
this was not in season; and to excuse the delay, and show that it 
was at the request of the defendant’s agent, the letter in question 
was offered and admitted. It is claimed that the letter was inad- 
missible, because by the terms of the policy it is declared that no 


* Decision rendered, January 18, 1889. 
VOL. XVIIT.—25. 
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act of any agent of the company, other than its secretary or presi- 
dent, shall be construed or held to be a waiver of a full and strict 
compliance with all the provisions of the policy. The policy does 
contain such a provision. But we have no hesitation in declaring 
the provision illegal and void. Previous to the enactment of our 
present insurance law, policies had become so loaded down with pro- 
visions, limitations, and conditions, that in many cases they secured 
to the insured nothing better than an unsuccessful lawsuit in addi- 
tion to the loss of his property. And one of the purposes of our 
present statute was to put an end to this evil. The statute declares 
that the agents of all insurance companies, foreign or domestic, shall 
be regarded as in the place of the company, in all respects, regard- 
ing any insurance effected by them; and that all provisions con- 
tained in any policy in conflict with any of the provisions of said 
chapter shall be null and void: Rev. St., c. 49, §§ 21,90. We think 
these provisions should not be limited in their application to the 
agents through whom insurance is effected, or to those whose names 
are borne upon policies. We think they are intended to apply to 
all the agents of insurance companies,—to agents appointed to in- 
vestigate the circumstances attending fires, and to adjust losses, as 
well as to those through whom the insurance is effected. The letter 
admitted as evidence was written by an agent of the defendant 
company. It contained these words: ® Make no move in the Day 
case until I see you.” We think such a letter is admissible in evi- 
dence to explain or excuse delay. And we think that the instruc- 
tions of the presiding judge to the jury as to the weight and the 
effect to be given to such a letter, in connection with early com- 
menced and continued negotiations between the parties for a settle- 
ment of the plaintiff's claim, were correct and proper. We fail to 
discover any valid ground for granting a new trial. Motion and 
exceptions overruled. 

Peters, C. J., and Danforth, Virgin, Emery, and Haskell, JJ., 
concurred. 





Vore vs. Hawkeye Ins. Co. 


SUPREME COURT OF IOWA. 


v8. 
HAWKEYE INS. CO.* 


The Iowa statute provides that actions on policies shall not be begun within 
ninety days after notice of loss. 


Held, that a policy provision that the contract was wholly embraced within 
the policy and application, could not waive the statute, and a declaration 
by the company that the policy was void, would not waive the statute 
limitation and justify an earlier suit, nor estop the company from alleging 
that the suit was premature. 


S. H. Cocuran, fur Appellant. 
Gro. R. Sanperson, for Appellee. 
Beck, J. 

1. The defendant in an amended answer alleges, in effect, that 
the action was commenced within ninety days after notice of loss 
was given, which is forbidden by chapter 211, § 3, Acts 18th Gen. 
Assem. To this answer plaintiff replied, alleging that the provisions 
of the statute were eliminated from the policy by the policy itself, 
which provides that the contract of insurance is wholly embraced in 
the policy and application of the assured, and that defendant had 
waived the condition of the statute by receiving proofs of loss, and 
thereafter declaring that the policy is void. A demurrer to this 
reply was, we think, rightly sustained. The statute (see Miller's 
Code, p. 299), provides “ that no action shall be begun within ninety 
days after notice of such loss has been given. All the provisions 
of this chapter shall apply to and govern all contracts and policies 
of insurance contemplated in this chapter, anything in the policy or 
contract to the contrary notwithstanding.” It will be observed tha 
the provision limiting the time of the commencement of the action 
does not enter into or affect the contract. It simply limits the 
remedy requiring the action to be commenced not sooner than 


* Decision rendered, January 19, 1889. 
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ninety days after notice is given. Now, the contract does not con- 
trol the remedy, as prescribed by the statute, for the reason that the 
provision as to the remedy is no part of the contract; it is in the 
nature of a statutory limitation of the action. It is therefore not 
eliminated by the contract. 

2. The receiving of proofs of loss, and claiming that the policy is 
void, cannot be regarded as a waiver of the statute prescribing the 
time within which actions shall be brought. It cannot be doubted 
that defendant could have waived many, if not all, the provisions 
of the policy, and it may be that it could have waived the provis- 
ion of the statute as to the time of commencing an action. But 
the facts alleged in reply, that defendant had received proofs of 
loss, and claimed that the policy is void, cannot be regarded as acts 
waiving the conditions of the policy or the provision of the statute. 
The receiving of the proofs was done in discharge of a duty im- 
posed by the statute and the policy. The plaintiff is required to 
submit to defendant the proofs. Of course, it is the duty of the 
defendant to receive them. Surely the denial of liability on the 
policy cannot be regarded as a waiver of the conditions imposed by 
the statute. By neither of these acts did defendant give any inti- 
mation that it would not claim the benefit of the condition of the 
statute in question. There is nothing therein tending to ‘establish 
& waiver. 

3. But counsel for plaintiff insists that defendant is estopped to 
claim the benefit of the statute, for the reason that the 
time for bringing the action, as limited by the policy, has 
expired, so that, if the demurrer of defendant to plaintiff's 
reply be sustained, a new action cannot be brought. Counsel 
for plaintiff ‘insists that defendant, by denying the validity of the 
policy,—and probably by other acts, is estopped to set up this pro- 
vision of the policy as to the time of the commencement of the ac- 
tion. But there is no element of estoppel in the transaction. 
Defendant did nothing inducing plaintiff to bring his action too 
soon. Nor has it done any act which could have induced the belief 
of plaintiff that it would not rely upon, and urge in its own behalf, 
any or all defenses arising upon the facts of the case. The fore- 
going discussion disposes of all questions in the case. The judg- 
ment of the district court is affirmed. 





1889.| Bartlett vs. Iowa State Ins. Co. 


SUPREME COURT OF IOWA. 


BARTLETT 
us. 
IOWA STATE INS. CO.* 


The policy provided that it was payable to ‘‘mortgagees as their interest may 
appear.” Subsequent to the fire the owner insured conveyed the property 
to the sole mortgagee in consideration of the amount named in the mort- 
gage and the policy, and the latter was subsequently satistied of record. 

Held, That the mortgagee as the real party in interest had a right to maintain 
action for the insurance money though the mortgage had been satistied. 


E. F. Ricuman, for Appellant. 
J. CarskappaNn and Craia, McCreary & Craia, for Appellee. 


Rorurock, J. 

The policy of insurance upon which this suit is founded was 
issued to Martin Bartlett on the 11th day of February, 1884. The 
property insured was destroyed by fire on the 3d day of July, 1886, 
which was during the life of the policy. At the time the insurance 
was effected, Bartlett was indebted to the plaintiff, who is his wife, 
in the sum of about $12,000; and she held a mortgage upon the 
insured property, and upon other property, to secure the payment 
of the indebtedness. The policy contained this provision: “Loss, 
if any, payable to mortgagees as their interest may appear.” At 
the time of the fire no part of the mortgage debt had been paid. 
On the 31st day of August, 1886, Martin Bartlett conveyed the lot 
upon which the burned building was situated to the plaintiff. The 
consideration named in the deed was the amount due on the mort- 
gage. On the 19th day of July, 1887, the mortgage was satisfied 
oi record. 

There is no doubt that the plaintiff, as the mortgagee, had the 
right to maintain the action. There was no other mortgage upon 
the property, and she was the real party in interest: See Mershon 
vs. Insurance Co., 34 Iowa, 87. Her relation to the policy as a 
mortgagee is averred in the petition; and while it is not therein 

* Decision rendered, January 31, 1889. 
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stated, in express terms, that she sues as mortgagee, yet that may 
be inferred from what is stated. 

But the defendant insists that plaintiff had no right to maintain 
the action, because there was no mortgage, it having been paid and 
satisfied; but the evidence shows, that when the mortgage was 
settled between the parties, plaintiff took the policy and the burned 
property for the debt. She was the real party in interest still, not- 
withstanding she had given up her mortgage. She did not give up 
the policy, in which she was always the real party in interest. It is 
to be observed that this transfer of the property occurred after the 
loss, and when the plaintiff's policy had become a matured obliga- 
tion. The court adjudged that “the plaintiff could not have and 
maintain her said action.” From this we infer that it was thought 
she had no right of action. This must have been the holding, for 
there is no other defense developed in either record or argument. 

The plaintiff was defeated in the action because of a supposed 
defect in her petition. It may be that she should have set out the 
facts, as to the transfer of the title of the property to her after 
the fire, but we do not think that this was necessary. The defense 
relied upon may be a convenient one for the purposes of promoting 
litigation, but it ought not to prevail as against what appears to be 
an honest loss, upon a contract which it is admitted was fairly made. 
Reversed. 


SUPREME COURT OF CALIFORNIA. 


McCORMACK 
vs. 
NORTH BRITISH INS. CO.* 


Where there is no evidence that the preliminary proofs have been made as 
required by the policy, or that they have been waived, a nonsuit is 
proper. 

E. R. Busu and R. Crank, for Appellant. 
Van Ness & Rocue, for Respondent. 
Works, J. 
Action upon a fire-insurance policy. Trial by the court. Motion 
for nonsuit on the ground, among others, that there was a failure 


* Decision rendered, March 22, 1889. 
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to prove a compliance with the conditions of the policy, relative to 
the making of the preliminary proofs of loss subsequent to the 
fire, and that the action was prematurely commenced, in that it had 
been commenced before proofs of loss were made. The court be- 
low granted the nonsuit, and the plaintiff appeals. The policy 
contained the usual condition as to the making of preliminary 
proof of loss, and provided that the amount to be paid under the 
policy should be paid “sixty days after the proofs shall have been 
made by the assured and received at their office, and the loss shall 
have been ascertained and proved in accordance with the terms and 
provisions of the policy.” Where such preliminary proof is re- 
quired by the policy, the assured must allege and prove that the 
proof has been made, or that the requirement has been waived : 
Doyle vs. Insurance Co., 44 Cal., 264; May, Ins., § 465. There was 
no evidence that the necessary proof of loss had been given, nor 
was it shown that such proof had been waived. The nonsuit was 
therefore properly granted. Judgment affirmed. 

We concur : Paterson, J.; Thornton, J.; Sharpstein, J. 

McFarland, J. I dissent. I think there was evidence that the 
proof was waived. 

Beatty, C. J.; being disqualified, did not participate in the de- 
cision. 


_—_—_+-o————_———_ 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


MILLER 
US. 
HILLSBOROUGH MUT. FIRE ASSUR. ASS’N.* 


A policy of insurance in a mutual insurance company recited that, in consid- 
eration of the premium paid, the company should be liable according to 
the terms of the constitution, by-laws, and conditions, to make good all 
damage or loss by fire during the time specified. Annexed to the policy 
were a number of by-laws denominated ‘‘Conditions of Insurance.” The 
company endeavored to set up against a subsequent assignee of the policy 
1 condition in the by-laws not annexed to the policy, making it void in 
case of vacancy Held, that the holder of the policy is entitled to have 
the policy reformed so that it shall be subject to such by-laws only as 
were so annexed. 





* Decision by Van Sickel, J., May 26, 1888, 
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SUPREME COURT OF WISCONSIN. 


MANSON er At. 
vs. 


PHGENIX INS. ©O.* 


A policy insuring chattels was indorsed payable to the mortgagee as interest 
might appear. The mortgagee failed to properly file the mortgage so as 
to give it priority over other liens. After the loss the owner also gave 
the mortgagee an order on the companies for the money, which they 
promised to pay. Subsequently creditors attempted to secure the money 
by garnishment. 

Held, That as the mortgagee had an insurable interest to the extent of the 
policy, and the mortgage was good between the parties though not prop- 
erly filed, the mortgagee was entitled to the money, irrespective of the 
superior claims of attaching creditors to the property insured. The order 
given upon the companies was not essential to the rights of the mortgagee. 


* Decision by Cole, C. J., September 22, 1885. 


Eee 


SUPREME COURT OF APPEALS OF VIRGINIA. 


WATERTOWN FIRE INS. CO. 
vs, 


CHERRY er vx.* 


A policy on buildings and furniture provided that it should be void if the in- 
sured was not the sole and unconditional owner, or a building stood on 
ground not owned in fee simple, or the property should become incum- 
bered, or the policy be transferred before a loss, or a building should be- 
come vacant or unoccupied, unless consent in writing to these conditions 
should be endorsed. The evidence showed that the property was held by 
lease at an annual rental; that an incumbrance was created; that the pol- 
icy was assigned as collateral; that the insured had removed from the 
premises, which were vacant, except that some fodder had been placed in 
some of the buildings and without consent endorsed ; and that the insur- 
ance - the furniture had been transferred to the new residence of the 
insured. 


Held, That the transfer of the insurance on furniture was no notice of vacancy. 


Held, That all the conditions of the policy, except as to the furniture, had been 
violated, and there could be no recovery. 


* Decision by Lacy, J, November 17, 1887. 





Ampleman vs. Citizen’s Ins. Co. 


LOWER COURT DECISIONS. 


TOTAL DESTRUCTION OF BUILDING. 
St. Louis Court of Appeals, March Term, A. D., 1889. 


LOUIS P. AMPLEMAN, Respondent, 
vs. 
CITIZEN’S INS. CO., Appellant.* 


The words ‘wholly destroyed” in a valued-policy law, have a technical 
meaning different from their common use. A building is partly de- 
stroyed when any part is resolved into its component materials, but 
wholly destroyed when no part above ground remains intact and sub- 
stantially uninjured, and no such part can be utilized as a remaining 
standing structure in effectually restoring the structure to its entirety. 


RomBav_er, J. 

This is an action upon two fire-insurance policies concerning a 
building and some fixtures owned by the plaintiff. Touching the 
fixtures, there is no controversy. The premises were insured in two 
companies and there was judgment in favor of plaintiff in the trial 
court as for a total destruction, for the proportionate amount of the 
insurance effected in the defendant company. The defendant ap- 
pealing, assigns for error that there is no evidence to support the 
verdict, and that the court erred in its instruction to the jury. 

The premises insured consisted of a two-story, brick building, 
with additions. The answer admits a loss by fire, but states that 
the policy provided, among other things, that if differences should 
arise between the company and the assured touching the amount of 
damage, the loss should be estimated by appraisers selected by the 
parties, whose award should be final, binding, and conclusive upon 
both the company and assured as to the amount of the loss. The 
answer claims that after the fire the defendait and assured did se- 
lect appraisers thus provided for, who examined into the facts and 
reported the total damage to the building at $2119. The defendant 


* Decision reudered, April 2, 1889. 
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at the date of filing its answer paid into court the amount for which 
it was liable, provided the appraisement was valid and binding. 

The plaintiff by reply, denied that any such arbitration was had, 
and further averred that the alleged agreement was without con- 
sideration, void, and of no binding force. 

Upon the tria] of the cause, the plaintiff gave evidence tending 
to show that the fire substantially destroyed the building as a struct- 
ure ; that that the wood-work with the exception of one corner of 
the building, had been consumed so as to render it worthless, and 
that the brick walls had been materially injured and were not fit 
to be used in the reconstruction of the building, this being the sec- 
ond fire to the action of which they had been subjected. The 
plaintiff's evidence conceded that part of the building remained 
standing, and that one portion thereof was continued to be used 
for saloon purposes by his tenant after the fire, such portion being 
first repaired by the tenant. The plaintiff's testimony also conceded, 
that he agreed to the appraisement, and that the appraisers made 
the award as stated in the defendant’s answer, but plaintiff 
claimed as the building was totally destroyed and the defendant li- 
able under the statute for the amount of the insurance written in 
the policy, the submission to arbitration was without consideration 
and void. 

The defendant gave evidence tending to show that two of the 
main walls of the building were injured by the fire to such an extent 
that they would have to be taken down and replaced by new walls 
if the building was to be reconstructed, but that the two remaining 
walls were substantially uninjured, and could be utilized in rebuild- 
ing the structure without taking them down. That part of the 
building was continued to be used by plaintiff's tenant as a saloon 
after an expenditure of $25 or $30 for repairs. That the entire in- 
surance on the building was $3,750, to wit: $2,250 in the defendant 
company, and $1,500 in the North British and Mercantile. That 
the building could have been restored to its condition before the 
fire, by utilizing the remaining walls fit for use, and material, at a 
cost of less than $2,200. That the plaintiff signed the agreement to 
arbitrate the loss and did not claim that there was a total destruc- 
tion until after the appraisers made their report. 

The defendant thereupon requested the court to instruct the jury 
that upon the case made, the plaintiff was not entitled to recover, 
and also asked several instructions, defining the term wholly de- 
stroyed as applicable to the building and fire loss in question. The 
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court refused all these instructions and upon its own motion in- 
structed the jury as follows :— 

“Tt is a question for you to decide, under the evidence im this 
case, whether or not the plaintiff's building mentioned in the poli- 
cies in evidence was wholly destroyed by the fire in question; if the 
building was wholly destroyed, then the agreement to arbitrate the 
amount of damage which has been read in evidence is not binding 
on the plaintiff, and he is entitled to recover the several amounts as 
demanded in the first and second counts of his petition; if, on the 
other hand the building was not wholly destroyed, then said agree- 
ment to arbitrate and the decision of the two arbitrators or ap- 
praisers thereunder, Lynds and Dunlap, are valid and binding on 
the plaintiff, and he is entitled to recover only the several amounts 
tendered in the defendant’s answer. Whether or not the building 
was wholly destroyed is a question of fact for vou to decide under 
evidence in the case. 

If you find from the evidence that the building was wholly de- 
stroyed, you will find for the plaintiff on the first count in the peti- 
tion and assess his damages at fifteen hundred dollars and interest 
at 6 per cent per annum from sixty days after February 3, 1888, 
and you will find for the plaintiff on the second count and assess his 
damages at seven hundred and fifty dollars and interest at 6 per 
cent from sixty days after February 3d, 1888, you making the calcu- 
lation of interest. 

But if on the contrary you find from the evidence that the build- 
ing was not wholly destroyed, then your verdict should be for the 
plaintiff on the first count for the sum of eight hundred and fifty- 
eight dollars and fifteen cents, and on the second count for the sum 
of four hundred and twenty-nine dollars and ten cents.” 

Two questions are presented for decision. First, whether there 
was any substantial evidence in the case at bar that the building 
insured was wholly destroyed within the meaning of that term as 
used in the statute hereinafter referred to, and next, whether if 
there was such evidence, it was the duty of the court to define 
the meaning of the term “wholly destroyed ” to the jury. 

The statute provides: “Sec. 6,009. Total loss—Whenever any 
policy of insurance shall be written to insure any real property, 
including building or buildings owned separate from the realty, as 
well as such as are a part of the realty, and the property shall 
be wholly destroyed, and without criminal fault on the part of the 
insured or his assigns, the amount of the insurance written in such 





396 Repurt of Decisions. [ May, 


policy shall be taken conclusively to be the true value of the prop- 
erty when insured, and the true amount of loss and measure of 
damages when destroyed, and the company may either pay the 
amount written in such policy, in cash, or rebuild or restore such 
building to its original condition as to value, size, plan, and general 
finish, such work of rebuilding to commence within sixty days after 
the destruction of such building, and be completed with all possible 
speed, and to clear and remove all debris from the premises.” 

«Sec. 6,010. Partial loss—Whenever there is a partial destruc- 
tion or damage to the property covered by insurance, it shall be 
the duty of the party writing the policies to pay the assured a sum 
of money equal to the damage done to the property or repair the 
same to the extent of such damage, not exceeding the amount 
written in the policy, so that said property shall be in as good con- 
dition as before the fire, at the option of the insured.” 

The statute being in force at the date of the contract, forms not 
only part of the contract between the parties, but as was said in 
Reilly vs. Ins. Co. (43 Wis., 456), of a statute similar in its terms 
controls other provisions in the policy, so that such other provisions 
as faras they are inconsistent with the statute are necessarily 
avoided. This seems to be conceded by both parties, and it is 
further conceded that if the premises insured were wholly destroyed, 
this law being part of the contract, fixed the liability of the defend- 
ant at the amount of the insurance written in the policy, and the 
contract of arbitration, whereby such loss was to be determined by 
appraisers at a less amount, was not supported by any sufficient 
consideration and is unavailable as a defense. 

The defendant, however, contends that there was no substantial 
evidence offered by the plaintiff tending to show that the building 
was wholly destroyed within the meaning of the term as used in the 
statute, and next, that in view of the entire context of the statute, 
the words “ wholly destroyed” have necessarily a technical meaning, 
and it was the duty of the court in instructing the jury to instruct 
them as to the meaning of such words. 

The contract of insurance is essentially a contract of indemnity. 
The sections of the law herein above quoted do not pretend to 
change the nature of the contract. The first section reserves to the 
insurance company the right to restore the building, even in case it 
is wholly destroyed, by commencing to build within sixty days and 
completing it with all possible speed, the second, to repair it so that 
it shall be in as good condition as it was before the fire, unless the 
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assured prefers to take a sum of money equal to the damage done 
to the property. Keeping the nature of the contract in view, and 
it is not obvious how a building can be considered to be wholly 
destroyed as long as any parts thereof which are subject to 
the action of fire remain standing, and can, without removal, be 
effectively utilized in its reconstruction, so that said property shall 
be in as good condition when rebuilt as it was before the fire. 
The law certainly does not mean that # building is wholly destroyed 
when its integrity as a structure is gone. Such integrity is equally 
gone in case of a partial destruction contemplated in section 6,010. 
The insurance is one against fire and its incidents. Walls standing 
above ground as the evidence in this case shows, may be so injured 
by the effects of heat, or the effects of heat and water combined, as 
to render them substantially unfit for use as walls of the new struct- 
ure. If such was the case in the present instance, of which there 
was some slight evidence, then, and then only was the building 
wholly destroyed within the meaning of section 6,009, because then 
there was a total destruction of standing building. The insurance 
covered the building as a structure, and not the materials compos- 
ing it: Nave vs. Insurance company, 37 Mo., 432. 

It will be seen from the foregoing that in our opinion, the words 
wholly destroyed as used in the law, have necessarily a technical 
meaning, different from the ordinary words in common usage. In 
common usage, they denote a change of form or substance. We 
say wood is destroyed when transformed into ashes or cinders. We 
may say a structure is destroyed when resolved into its component 
materials. Under the section above quoted a building is partly 
destroyed when any part of it is resolved into such component 
materials, but wholly destroyed when no part of it above ground 
remains intact and substantially uninjured, and no such part of it 
can be utilized as a remaining standing structure in effectually re- 
storing the structure to its entirety. 

Only in thus construing the sections can we give effect to the 
great underlying principle, that a contract of insurance is essen- 
tially a contract or indemnity and yet let the measure of that 
indemnity be determined according to the rules established by the 
statute. 

Under the evidence as above detailed, we are not prepared to 
say that the court erred in refusing to withdraw plaintiff's case from 
the jury altogether, as there was some substantial evidence that no 
part of the standing structure could be utilized in its restoration to 
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its condition before the fire, but the court did err in refusing defend- 
ant’s second instruction, which declared the law of the case applic- 
able to the facts substantially as herein above stated, and further- 
more did err by submitting to the jury the meaning of the words 
wholly destroyed as well as their application to the facts in evidence. 

All the judges concurring, the judgment is reversed and the cause 
remanded. 


SUBJECT TO AVERAGE. 


Circuit Court of Cook County, Tilinois. 


SHOENMAN, er AL. 
v8. 


SUN FIRE INS. CO.* 


The policy provided that in case the insured held any other policy on the 
property ‘‘subject to the conditions of average, this policy shall be sub- 
ject to average in like manner.” 

Held, That the term ‘‘subject to average” had no well defined meaning in fire 
underwriting, except when applied to floating or blanket policies. 

Held, That the existence of other policies with an 80 per cent co-insurance 
clause, would not justify the insurer in claiming that in this case the in- 
sured should also be treated as a co-insurer to a like amount. 


* Decision by Horton, J., March 29, 1889. 
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TOTAL DESTRUCTION OF BUILDING. 


St. Louis Court of Appeals, March Term, A. D., 1889. 


LOUIS P. AMPLEMAN, Respondent, 
v8. 
NORTH BRITISH & MERCANTILE INS. CO., Appellant.* 


The question for the jury in determining whether a building has been totally 
destroyed is not whether any substantial and considerable portion of the 
original walls remained standing and uninjured, but whether any por- 
tion remained in that condition. 


Rompaver, J. 

This case is substantially the same in its facts, with the case of 
the same plaintiff against the Citizen’s Insurance Company. The 
insurance was on the same building; the same proceedings were 
had in arbitrating the loss, and the same defenses were inter- 
posed in the action upon the policy. 

The main difference between the two cases is that in this case the 
court did instruct the jury as to the meaning of the words “ wholly 
destroyed,” which, in the former case it omitted to do, and the only 
additional question for our consideration is whether the instruction 
thus given was correct or whether the court should have given the 
instructions as asked by the defendant. 

The defendant asked the following instruction: 

1. “The court instructs the jury that if they find from the evi- 
dence that after said fire there remained any portion of the walls 
of said building that could be used for rebuilding it after said fire, 
and that such remaining walls were sufficient to support that part 
of a building of the same value, weight, and dimensions and con- 
struction as the building burned, and that by using these walls said 
building could be built for a less sum of money than if they were 
not to be used, then the building was not wholly destroyed, and 
your verdict will be for the amount of tender and payment into 
court.” 

The court refused to give the instruction in that form, but gave it 
after inserting the words “substantial or considerable” so as to 
“® Decision rendered, April2, 18. ~S~SCS~*~<“<SCS*‘<CStSSS 
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make the first part of said instruction read “ the court instructs the 
jury that if they find from the evidence that after said fire there re- 
mained any substantial or considerable portion of the walls of said 
building that could be used for rebuilding it after said fire, etc.” 

In conformity with the views expressed in Ampleman vs. Citi- 
zen’s Insurance Company, we must conclude that under the evi- 
dence in this case, the refusal of defendant’s instruction and its 
modification by the court was prejudicial error. The great weight 
of the testimony tended to show that two of the four walls of the 
main building were but little injured by the fire, if at all, in fact, 
continued to be used in part after the fire as walls protecting a ten- 
ant’s occupancy. The question for the jury was not whether any 
substantial or considerable portion of the original walls remained 
standing and uninjured, but whether any portion thereof remained 
in that condition. The words substantial and considerable permit 
a latitude of construction, which places the defendant wholly at the 
mercy of the jury, and fixes no standard by which their finding could 
be reviewed on the facts by the trial court. 

For this error, the judgment will be reversed and the cause re- 
manded. So ordered. All concur. 





